CRI/T/2/2002

INTHE HIGH COURT OF LESOTHO

In the matter between

REX

\'%

ACRESINTERNATIONAL LIMITED

JUDGMENT

Delivered by the Hon. Mr JusticeM L Lehohla on 13" September 2002.

The accused Acres International Limited hereinafter referred to as Acresis

indicted before the High Court on two counts of bribery.

In Count | the Crown chargesthat: Acresisguilty of the crime of bribery in that
over the period June 1991 to January 1998 Acres paid/transferred CAD to 493 168-28
into a Swiss Bank Account held by Zaliswonga Mini Bam (now deceased) who
thereafter paid/transferred the said sum, or part thereof, to Mr Sole which

payment/transfer was made to Mr Solein circumstances as described in the Preamble
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and more particularly in paragraph 22 above.

In Count 2 the Crown charged that Acresisguilty of the crime of bribery in that
over the period 31 January 1991 to 3 April 1991 Acrespaid/transferred CAD 188 255-
48 into a Swiss Bank Account held by Margaret Bam, who thereafter paid/transferred
or was supposed to pay/transfer the said sum, or part thereof, to Mr Sole which
payment/transfer was made to Mr Sole in circumstances as described in the Preamble

and more particularly in paragraph 21 above.

The Preambleto the charges consists of 24 paragraphs. For purposes of clarity
it is deemed fruitful to extract and cite the paragraphs referred to in the two counts

above.

Paragraph 22 mentioned in Count 1 makes reference to paragraphs 10, 11, 20
and 21.
Paragraph 10 reads that:
“ Mr Sole was a civil servant in the employ of the Lesotho
Government, and as such a state or public official:
Paragraph 11 reads that:
“ Whileretaining his status as a civil servant Mr Sole was seconded to

the LHDA as Chief Executive Officer”



Paragraph 20 reads that:

“Margaret Bam as well as the aforementioned Zalisiwonga Mini Bam
were responsible for or involved in, as intermediaries, the payment
ftransfer of fundsfrom Acresto Mr Sole through Bank Account(s) held

by them in Switzerland”.

Paragraph 21 reads that:

“The counts of bribery referred to hereinafter relate to:
21.1 payments made by Acres-
21.1.1 tothe mentioned intermediaries who in turn paid such monies or
part thereof over to Mr Sole into his Swiss Bank Account(s); and or
21.1.2 of monies or part thereof which were destined/intended for the

benefit of Mr Solein Lesotho, and or

21.2 Contractswhich were -
21.2.1 to be executed in Lesotho by Acres, and/or
21.2.2 were negotiated by or on behalf of Acres
with the LHDA in Lesotho, and/ or

21.2.3 were concluded by or on behaf of Acres
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with the LHDA in Lesotho; and/or
21.2.4 contracts in respect of which Acres was to
benefit either in Lesotho or from thework it

was to perform in Lesotho; and/or

21.3 Variation orders and/or contractors claims arisng out of

contracts referred to in paragraph 21.2 above, and/or

21.4 payments which were made or were to be made by the
LHDA to Acres pursuant to contracts between the LHDA
and Acres, such payments being made or initiated or

authorised in Lesotho.”

Finally paragraph 22 reads that “The payments referred to in
paragraphs 20 and 21 above were made in respect of action or inaction
by Mr Solein his capacity as described in paragraphs 10 and 11 above
and/ or wereintended to influence Mr Solein such capacity and/or were
intended to be utilised by the intermediaries as referred to in paragraph

20 above for this purpose’.

By agreement with respective counsel the court entered apleaof not guilty for
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Acreswith regard to both charges set out above.

Thereafter Mr Penzhorn SC for the Crown gave alengthy and detailed outline

of the charge and explanation of evidence intended to be adduced for the Crown in

terms of Section 175 (1) of Crimina Procedure and Evidence Act No7 of 1981.

Intheora evidencethat wasled the Crown for purposes of establishing its case

relied on the evidence of:

PW 1 TSEBANG PUTSOANE

PW 5

PW 6

PW 7

PW 8

PW 9

PW10

PW 11

PW 12

PW 13

PW 14

PW 15

SOPHIA MOHAPI

JOHAN CLAASSENS

JEAN ROUX

CHARLES PUTSOANE

FELIX MATSOHA

UGO SYBRAND HIDDEMA

PHILLIPUS D OPPERMAN

MRS SENTSUOE MOHAU

PATRICK CINNAMON

MS SUSANNA RUDMAN

LETLAFUOA MOLAPO



As for PW3 P J Lock and PW4 Ms A V Ramjee thelr evidence was
accidentally called because of an account operated in their respective Bank branches
by an entity whose name merely approximated that of the Acres that now stands
accused before this court. Otherwise that entity is entirely different from the Acres
that isbeforethis court. Thismisfortune was occasioned by theinsistencein the law
that bank books can only be produced on subpoena, in which case an error that could
have been discovered earlier than on the court day would invariably be discovered on
the day of appearance of the witness bearing the bank records thought mistakenly to be

relevant by the party seeking to rely on their contents.

On their part the defence adduced the evidence of :
DW1 VICTOR HARE

DW 2 CLIFFORD BROWN

DW 3 JEAN PAUL GOURDEAU

DW 4 JOHANNES MEYER

DW 5 CHARLES GIBBS

DW 6 ERIC BURNETT

| have made aliberd use, asfar as possble, of the summary ably prepared by

Mr Alkema SC in his handy set of written submissions and heads of arguments
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regarding facts which are common cause between litigants or are at least not serioudly
disputed. Otherwise | have aso resorted to my own devices aswell asincorporating
the Crown’ sversion, asfar as possible, of what they submitted as matters which are

common course. These are asfollows:

1 During 1981 Acres was appointed as a sub- consultant to a
Canadian company, Delcanda, the main consultant in the
construction project of the Moshoeshoe Airport, Maseru.
Another subcontractor on the project was LESCON (PTY)
LIMITED, a company registered as such in Maseru. The
managing director of LESCON at thetimewasoneZ M Bam, a

South African citizen with permanent residence in Lesotho.

The airport project was completed towards the end of 1986.
During the period 1980 and 1986 Tony Russel, Acres' corporate
representative on the airport project, got to know Z M Bamwell,

having worked closaly with him on the project.

2. During this period, the Lesotho Highlands Water Project
(LHWP) was established. The object and purpose of the project

was to provide water to RSA and hydro-electrical power to the



Kingdom of Lesotho.

The project was described in evidence and fittingly so as one of
the biggest dam and hydro-€electrical projectsin the world. To
thisend the RSA and the Government of Lesotho (GOL ) signed
a Treaty commonly referred to as “the Treaty” in these
proceedings. The purpose of the Treaty is defined asfollowsin

Article 3(2):

“The purpose of this treaty shall be to provide for the establishment,

implementation and maintenance of the project”

3. Intermsof Article 6(4) of the Treaty, GOL was charged with the
duty of establishing

e The Lesotho Highlands Development Authority (LHDA) as
autonomous statutory body under the Laws of the Kingdom of L esotho

in accordance with the provisions of this Treaty.”

The LHDA was duly established by GOL intermsof Order No. 23 of 1986. In
terms of Article 7(1)of the Treaty, the LHDA.

........ Shall have the responsibility for the implementation,
operation and maintenance of that part of the Project Situated in
the Kingdom of Lesotho, in accordance with the provisions of
this Treaty, and shall be vested with all powers necessary for the
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discharge of such responsibilities’.

As such, the LHDA had the power, inter alia, to appoint
consultants and contractors to the Project, but always subject to
the provisions of the Treaty. In evidence, the LHDA was often
equated to “the Client”. Beit noted that the LHDA, throughout
the project, concluded a vast number of contracts with
consultants/contractors estimated in number to verge on 500.
These contracts ranged from the appointment of financial
consultants such as chartered accountancy firms and economigts,
to the appointment of environment experts to undertake
environmental impact studies, the appointment of engineering
consultants/contractors, to establish the infrastructure of the
project. Many of the engineering (consultancy) contracts were of

supervisory nature only.

5. During the time in question the LHDA consisted of seven divisions:

and

1) the Training Division

2) the Public Relations Division
3) the Administration Division
4) the Technical Division

5) the Environmental Division
6) the Financial Division

7) the Capital Finance Division
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Each Division had, at its head, a manager known as the Division Manager. See
the Organogram Exhibit “G” The managers reported, in turn to the Chief
Executive of the LHDA whose functions and duties are described in Article 7 of
the Treaty, read with Order No.23 of 1986. The Chief Executive at all relevant
timeswasone E M Sole. The Chief Executive, in turn, reported to the board of
Directors of the LHDA established in terms of the Treaty and appointed in terms

of the aforesaid Order.

During theinitial stagesof the project = pre-LHDA - an American company

known as TAMS, was awarded the contract as Study Supervisor during
thefeasbility study phase of the LHWP. During 1986, TAMSwas sole-
sourced to submit proposals under Contract 19

(C 19), which made provision for technical assistance to the LHDA.
Effectively, thismeant the provision of qualified professond s&ff to the
structures of the LHDA, and more particularly the staffing of various

postsin the technical division of the LHDA.

The sole-sour cing of aconsultant must be distinguished from the
process known as competitive bidding. Under the process of

competitive bidding, theclient invitesanumber of consultantsto
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submit technical and financial proposals for the services. the
process is known in the industry as the short-listing of firms.
Under the process of sole-sourcing, only one consultant isinvited
to submit proposals. If the proposa or tender is found to be
acceptable by the client, the procedure thereafter remains the
same, whether under a competitive bidding system or under a
sole-sourcing system. Such procedure includes the technical
and/or financial evauation of the proposal; and if found
acceptable, an invitation to negotiate the contract; the negotiation
process, the preparation of adocument known asaMemorandum
of Understanding (MOU) based in principle on the agreement
reached during the negotiations; and thereafter the preparation and

signature of the fina contract, based on the MOU.

The process of sole-sourcing is accepted in the engineering
industry and is internationally recognised; aso by funding
agencies such as government ingtitutions, the World Bank, the
European Union, and other commercia banks. The“Guiddines’
issued by the World Bank recognise the advantages of the sole-
sourcing process and describes the circumstances under which it

will be advisable to sole-source a consultant/contractor in



10.

11.

12

preference to open bidding system.

It isalso customary in engineering practice that if the proposals of
a consultant who had been sole-sourced are found to be
unacceptable, heis excluded from invitation to once more submit
proposal when the processis changed to the competitive bidding

system; i e. ( Heis not short-listed),

It so happened that the proposals of TAMS under Contract -19
were found to be unacceptable by the LHDA and the procedure
was therefore changed to a competitive bedding system.
Consequently TAMS was not invited to submit proposals. The
consultantsinvited by the LHDA to submit proposal were Acres,
Bechtd, Hacrow, and Snowy Mountain, Australia. The proposals
of Acres were ranked the highest by the LHDA, and having
completed the rest of the processreferred to in paragraph 7 above

Contract 19 was awarded to Acres during April 1987.

By letter dated 28™ April 1989, and in the course of the operation
of Contract 19, the Chief Executive, Sole advised Acresthat the

LHDA had decided to sole-source Acresin respect of contract 65.
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Acreswas accordingly advised in accordance with the prevailing

practice that,

C should the technical proposal be judged inadequate, or the
financial proposal be judged excessive, then LHDA intends to request
proposal from a short-list of consultants.(This short-list will not include
your firm” The decision to sole-source was called in question by the
prosecution through PW15 and PW10.)

Contract 65, like Contract 19, provided technical assstancetothe
LHDA. As such, Acres was required to provide professional
engineering staff to fill various line position in Planning- and -
Design and Congtruction Divison (formerly the Technical
Division of theLHDA). Inthe evidence before court, Contract 65
was described as an extension of contract 19, savethat it carried
more responsibilities. Whereas Contract 19 was concerned
primarily with the tender design, preparation of tender documents
and tendering for the main construction works, contract 65
included the provision of services relating to the establishment
and implementation of the construction contract of Katse Dam and

the transfer Tunnel and Delivery Tunnelslying South.
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Acres proposas in respect of Contract 65 were found to be
acceptable by the LHDA, and it was invited to the negotiation
process. Having gone through the process of negotiations, aMOU
was prepared which formed the basis of a contract and which
contract was eventually signed by the partieson 21 February 1991
inMaseru. Acrescontinued to render services under Contract 65

until November 1999.

Attheend of 1988 Z M Bam |eft Lesotho to take up employment
with Botswana Housing Corporation in Botswana. He was to

remain there until February 1991.

After Sole told Acres that it would be invited on a sole-sourced
basis, to put in aproposal for the continuation of servicesin April
1989, Acres contacted Z M Bam and proceeded to negotiate with
him over a period of 18 months a representative agreement in
respect of the new contract i.e. contract 65, which was first

mooted after atrip to Canada by Solein March.

After Sole had issued aletter of intent on 24 July 1990 Acresthen

started to mobilize, with Sole authorising that mobilization and
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undertaking to pay Acres, on 14" August 1990.

Thistook place despite that contract 65 had not yet been signed.
Matters of such importance asthefact that Acres fee had not yet
even been agreed, had not been ironed out when this occurred.
Thiswasfollowed by Acres claiming an advance payment under
the unsigned contract in September 1990. Nor was the question

of taxation finalised when this authority was given to mobilize.

In September 1990 Sole travelled to Canada.

On 23 November 1990 Acres signed a representative agreement
with an entity called ACPM whose addresswas given asthat of a

bank in Geneva

On 28" November Witherdll, an employee of Acres on contract
with the LHDA, authorised the payment to Acres of its advance

under the unsigned contract on behalf of the LHDA.

On 29" November 1990 the Maloti portion of the advance i.e

M250 000-00 was paid to Acres and on 4" January 1991 the
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Canadian Dallar portion, CAD 1 160 000-00 i.e 1.16 million

Canadian dollars was paid.

On 28" January 1990 Acres paid Z M Bam (Not ACPM)

CAD 180 000-00

On 21% February 1991 Sole signed contract 65 on behaf of the

LHDA asindicated in paragraph 13 above.

Monthly payments from Acresto Z M Bam proceeded to share

this money on a 60/40% basis with 60% going to Sole.

Thisarrangement endured until after Sole lost his court challenge
agang hisdismissal in January 1997, whereafter Acres reduced
its paymentsto Z M Bam to approximately 40% of what it had
been paying up to then. These payments now Z M Bam did not
share with Sole. Acresthen ceased paying atogether when Z M
Bam died in 1999 (with Acres owning up he was owed aportion

of hisfees even asthis case started)

The monies paid by Z M Bam to Sole were paid into an account
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in Switzerland from which account Sole then fed an account in
L adybrand from which account hein turn transferred fundsto his
account in Maseru. All thisis summarised in exhibit “K4". All

this was not challenged.

At the same time as he was receiving these fundsfrom Acresand
Inturn paying aportion over to Sole, Z M Bam wasaso receiving
fundsfrom other contractors/consultants, namely ABB Germany,
ABB Sweden, Lahmeyer, Lahmeyer MacDonad Consortium and
Dumez, and also in respect of these payments he shared the
proceeds with Sole. This was aso done through Swiss bank

accounts with Sole also being paid in Switzerland.

The evidence also shows Z M Bam's accounts in Switzerland
being used amost exclusvely for the receipt of monies from
these contractors/consultants and the transfer of portions thereof

to Sole.

Shortly before Acres finally left the project, an indictment was
served on it and also on anumber of other consultants/'contractors.

In the Indictment Acreswas charged with two counts of bribery it
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being alleged in the first account that during the period June 1991
to January 1998 Acres paid an amount of CAD 493 061-60 into
the Swiss band account of Z M Bam who theresfter transferred
the said sum, or part thereof, to Sole. In the second count, it is
alleged that Acres paid an amount of CAD 180 825-48 into the
Swiss bank account of M M Bam, the wife of Z M Bam, who
thereafter transferred the said sumto Z M Bam. Becausethereis
no direct evidencethat Z M Bam transferred this money to Sole,
the Crown relies on inferences that may berelied on to show from
proved factsthat the moneys arising under thistransaction landed

in Sole' s Purse.

In respect of both counts, it isalleged that the aforesaid payments
were made by Acres with the intention to pay bribe moneys to
Sole, and that the accounts of Z M Bam and M M Bam were only
used as conduits to make paymentsto Sole. It isalleged by the
prosecution that Acres used M M Bam and Z M Bam as
intermediariesto make paymentsto Sole. Itistherefore alleged

that, in respect of both counts, Acres committed the crime of

bribery.
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Acres saysthat it had appointed ACPM of which Z M Bam was
the proprietor to act as Acres' representative in Lesotho. Acres
goes further to say the alleged paymentsto ACPM were in strict
accordance with the representative agreement. Acres assertsthat
it has no knowledge that Z M Bam made payments to Sole and
denies that it intended payments it made to ACPM to be made
over by Z M Bam to Sole. It thus pleaded not guilty to the

charges of bribery in the two counts.

The need to appoint agents by foreign company operating on
foreign shoresisrecognised by various Government agencies, the
Canadian Government and internationa funding agencies such as

the European Union and the World Bank.

The document purporting to set out the terms of an agreement between
the partieswas signed by Hare and Rynard on behalf of Acresandby Z M

Bam on behalf of ACPM.
Theonly real issue before court iswhether or not Acres, when paying Z M
Bam, intended for him to share the money with Sole or, if not actually so

intending, whether it was reckless as to whether this occurred or not.

In its defence Acres put up a*“ representative agreement.” The mainissue
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canvassed in the evidence was whether this agreement was genuine or not.

36.  The payments made by ACRESto ACPM appear to have been made on
the dates and in the amounts referred to in Exhibit “L” which is the
document that also appearsin Exhibit “C” Volume 15 section 7 pages 42
through 44 - The entries on Exhibit “L” correspond substantially with the
financial reports prepared by PW7 (Jean Roux). DW6 (Burnett) and PW7
are in agreement that the differences are minor and are attributable to
banking costs and charges; and such factors as short delays caused by
banking clearance procedure from the date of deposit to the date the
transaction isreflected on the bank statement. On theface of it DW6 and

PW?7 are agreed on the correctness of such payments.

ADMISSIONS

The admissions contained in Exhibit “B” including the pleaexplanation Exhibit “A”, the
actual paymentsreflected in Exhibit “L”, contentsof Volume 15 part 7 shown in pages42 through

44 and the factual background against which these payments were made are not in issue.

In fact Acres admits even certain additional payments not recorded in the Swiss Bank
accounts. Herereferenceisto Z M Bam’s Nedbank Accounts as shown and recorded at Page 697
lines 11 to 19 read with Volume 6 page 1467 as well as the 40% paymentsto Z M Bam in

Switzerland after January 1997. Exhibit “L” showsthistoo.



21

It is common cause that Acres actually used LHDA money it received to pay Z M Bam.

See record of proceedings pages2lines12to 16 and5lines 11 to 13.

The documentary evidence collected in Exhibit “C” is placed before court by consent of

the parties to thistrial and on the basis that what is contained therein speaks for itself.

The Swiss Bank records contained in Volumes 10 to 14 are before court in terms of section
246 of the Criminal Procedure and Evidence Act No.7 of 1981. Needlessto say intermsof this
section the entries in the bank records:
“shall be prima facie proof........ of matters, transactions and accounts
recorded in the accounting records’
Because there was no dispute about the payments, it can safely be noted that they in fact are

admitted. To that extent then the Prima facie proof has converted into conclusive proof.

Furthermore, the other bank recordsrelating to Acres, Z M Bam, Masupha Sole, bothin

South Africaand Lesotho arenot in dispute. ExhibitsH, J, N, O, R, throughV, X and Y areclear

proof of this.

The benefit to be reaped from admission of these records is that their contents are as a

matter of course admitted in so far as they show the following.

1. That the LHDA also paid Acres in Lesotho - as shown in Exhibit “U”
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page 41 - the advance of M250 000-00. It also paid Z M Bam in Lesotho

(through LESCON, via Lahmeyer).

2. Sole had bank accountsin Lesotho asshown in Exhibits“R”,“S’, “T”,and

“O" aswedll asin South Africa as Exhibits“X” and “Y” show.

3. Acresinfact paid Z M Bamin South Africaas Exhibit“C” at page 1467 of

Volume 6 shows.

4, Z M Bam aso had accountsin South Africaas shown in Exhibits“H” and
“J, aswell asin Lesotho surviving under the name LESCON as Exhibit

“V" shows.

5. Acres also had bank accountsin Lesotho as shown by Exhibits“N” and

‘U,

Mr Penzhorn submitsthat all payments could have easily been effected locally as opposed
toin Switzerland. It seemsto methat no common sense counter to this submission would carry
theday. Infact afurther logical development of this submission seemsunassailablein itsbold but
truly penetrating if devastating implication that had these payments been legitimate it is

inconceivable that they would have been effected in Switzerland.

One major factor that has remained unassailable resulting from the above is that the
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payments in Switzerland to Lesotho and South African residents contravened these two

countries' Exchange Control Regulations.

REGARDING CORPORATE LIABILITY

Our section 338 of the Criminal Procedure and Evidence isbased on the old provisionin
the 1917 South African Act. As regards the present South African section 332 the following
passage appearsin the South African Criminal Law and Procedure Volume 1 by Burchell and

Hunt (1983) at Page 395 reading

“ Being an artificial persona, acorporation cannot itself commit anactus
reus or entertain mensrea. It followsthat a corporation can be penalized
for crimes committed only by itsagentsor servants. In asense, therefore,
when criminal liability isimposed upon a corporate body, it is vicarious.
However, the criminal responsibility of natural persons, in truth it rests
upon theimputation to the corporation of the crimes of personsacting on
itsbehalf, rather than upon vicarious responsibility. Their acts and states
of mind are the company’ s acts and states of mind and it is heldligble, not

for the acts of its servant, but for what are deemed to be its own acts.”

At Page 397 the following passage merits citation:

“It will be seen that section 332(1) removesthe obstacleto fixing criminal
liability upon alegal Persona that since it has no mind it could not be
found guilty of a crime requiring mensrea. In terms of the subsection
where a corporation is charged with such a crime the mens rea of the
director or servant who committed the crime will be imputed to the

corporation.” ....... Section 332 (1) expressly renders corporate body liable
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where, committing the crime, the director or servant acted beyond his
powers or duties but while ‘furthering or endeavouring to further the
interestsof’ the corporation. Liability under the section, therefore, extends
beyond the normal limits of vicarious responsibility where “the principal

or master isliable only if the agents or servants acted within the scope of

his authority or employment”

It follows first that a corporate body can be convicted of virtualy any crime requiring
mens rea. In R vs Bennett and Co.(Pty) Ltd 1941 TPD 194 the company was for instance
convicted of culpable homicide. Thefact that what the servant doeswas expressly forbidden by
the company makes no difference provided that in doing so he sought to further the interests of

the company.

For thisreason | am inclined to the submission made by Mr Penzhorn that provided that
Acres money was used, the intention of that firm’s employees when paying the money toZ M
Bamistheintention ascribed to Acres. If they intended the money or part of it to be paid to Sole
or if they were reckless as to whether or not this happened, Acreswould have so intended either
in the form of dolus directusor dolus eventualis whatever the case may be. It cannot be over-
emphasised that thereisno presumption against Acres. Theonly thing being that the intentionsis

ascribed to it.

It should be regarded as now trite that the present form of citation of the company asthe
accused in its own name is perfectly correct following the sound ruling by Cullinan AJ on 6"

March 2001 in Rex vs Sole CRI/T/111/99 (unreported).
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It should also be noted that the same judge, for very sound reasonsfor which | would take
the cue from hisruling does not agree with Burchell and Hunt where these |earned authorssay in
bribery there necessarily has to be a quid pro quo. | share the learned Judge’s view that it is
enough that money was received for purposes of favour. Whether the Bribie reneged afterwards
isirrelevant. One thing to keep in mind is that it is of vital importance to note that in bribery
unlike in other forms of crime where the victim of an offence is the complainant or is the
deceased, the participants in the unlawful transaction are both culprits. They are both
beneficiaries thus making the detection of thisform of crime difficult to make, and the prosecution

avery arduoustask. That iswhy | agree with the soundness of the view that does not insist on
production of proof that the Bribie gave such and such abenefit in return for what he received
from the brier. Thus it is enough for the Crown to only prove payment and receipt with the

requisite intent without the need to prove actual benefit.

The crown has accordingly set out to state that the only possible reason why Acreswould
have wanted to pay Solewasin order to have him look favourably towards Acresin the context of
itscontractual relationship with the LHDA. The Crown maintainsthat the fact that Sole accepted
this money is evidence proving the existence of an agreement to this effect; further that thisin
turn constitutes bribery. If in the assessment of material laid for evaluation before this court the
pointsraised are borne out in evidence then | am in no doubt that the Crown’ s contentionswould
passmuster. The Crown cleared the decksfor action by stating that whatever Sole did or did not
do thereafter for Acresisirrelevant. Evenif hedid hisduty he, aswell as Acres, still committed

bribery.
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WHAT FORMSBACKGROUND TO THE PAYMENTS

It is important to have background knowledge of what the instant case seems to be all
about.

First as the record shows at page 35 lines 18 to 23 Sole was the Chief Executive of the
LHDA at therelevant time forming /constituting the framework of thiscase. Hewasat al relevant
times also a public official as mentioned at pages 89 lines 3 to 90 line 1. He and two others
namely Acresand Z M Bam are the role players who came together in the context of the water

project.

Acres is a company registered in Canada and was an external company in Lesotho
involved previously when they were engaged in the airport contract in about 1982. Itisherethat

Acresworked alongside Z M Bam as part of Delcanda.

Acresthen bid for TAC-1i.econtract 19 and were successful. The contract was awarded

after a competitive bidding process.

Under TAC-1 Acres was closely involved with the running of the LHDA. As shown
earlier they were involved in the setting up of the LHDA whose engineering component was
primarily staffed by Acresengineers. Acres involvement with the LHDA scaled the dizzy heights
of that organisation. For instance Jonker wasthe assistant to the Chief Executive of the LHDA as
shown in volume 1 page 55. Thereafter his position was held by another Acres' man Witherell

from 1% October, 1989. See Volume 1 pp 387 and 392.
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Witherell” s appointment was under a separate contract i.e. Contract 64. He dealt with his

own contract on behalf of the LHDA. Pages 305, 384 and 387 bear this out in Volume 1.

Under this contract Witherell had wide powers within the LHDA. See Volume 1 pages
389t0400. Documentation before this court shows him dealing with contractors on behalf of the
LHDA asindicated in Volume 1 pages 404 to 407. In Sole' s absence Witherell was entitled to
authorise payments to contractors. PW5's evidence at Page 471 lines 1 to 12 furnishes proof of
this. He even authorised paymentsto Acreswho were hisemployers. See Volume 9 pages 189,
193, 296 and 271. This followed instances where he had signed Acres’ invoices on behalf of

Acresitsalf.

The closeinvolvement of Witherell inthe LHDA management appears variously from the
evidenceand in someinstancesit isillustrated by the minutes of various management meetingsal
attended by him. Asassistant to the Chief Executive both Jonker and Witherell must have had a
closeworking relationshipswith sole. Infact Brown admitted this saying that Sole and Witherell

even socialised.

The documents before Court also show Acres personnel working with contractors on
behalf of the LHDA as exemplified by Brown in Volume 1 pages 171 to 179. The Acres
personnel dealt with their own contract on behalf of the LHDA as was the case when they dealt

with contract 19 shown in Volume 2 page 423.
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Asrepeatedly mentioned in this judgement it was in 1989 towards the beginning thereof
when it was decided that Acres should continue under TAC-2 known ascontract 65. SeeVolume
1 page 146.

The first draft of Request for Proposals (RFP) was issued in March 1989 as shown in
Volume 1 pages121 to 133. Correspondencefollowed. The RFPwasgivento Acresin January

1990. In April 1990 Acres proposal was evaluated. See Volume 1 pages 310 to 374.

Witherell then dealt with contract 65 as a 23 May 1990. Volume 1 page 303. At that
time he had specifically been appointed as Acres agent in Lesotho i.e on 18" May 1990. See
Volume 1 page 380. Hewasat thetime also asignatory on behalf of the LHDA.. Infact, by May
1990 Witherell had been in Lesotho for a considerable period of time. Asearly as 14™ October
1987 he, along with Jonker and Hare were signatories to Acres bank account with Barclays

Lesotho in terms of , account number 811 000 485 as reflected in Exhibit “U”.

The signing of the MOU on 19 May 1990 meant that contract 65 wasbasicaly in place, so
Acresmobilised. It placed itspeopleinthe LHDA under the proposed contract, asfrom August
1%, 1990. Sol€ s letter ison record to substantiate thisfact. This came after Sole had issued aletter
of intent dated 28" July 1990. Aswill be showninmore detail later Acrespersonnel occupied line

positions within the LHDA. See Appendix B to Contract 65.

All this was done without the approval of the LHDA board, JPTC or World
Bank. In this galey it remains questionable whether there is any validity in the aleged strict

approval processes and the proposition that Sole couldn’t really do anything to assist the LHDA.
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See pages 408 line 10to 409 line 5. C/f the requirement that approval must be in writing. Page
231 lines 15 to 16 and pages 238 lines 23 to 239/line 12 in relation to the line of authority
regarding menage /DCE/JPTC/funding/agency/Board/Minister and pages239 line12t0242 lined

1 to 2 asto everything being open, transparent and negotiated.

On top of al this sight should not be lost of the way Willet was kicked out by Sole;
followed by what amounted to Solevirtually trailing his coat tailsin that when Hare whispered his
protest against thisto Makhakhe who intimated it to Sole, Hare suffered the same fate as Willet
for daring to question Sole's admittedly unwarranted, high-handed and totally unreasonable

action.

According to Acres High Court summons against the LHDA the agreement in respect of
contract 65 was reached orally on 28" March 1990 and put into effect on 1% August 1990. Volume
2 page 296. The question is how could it come about that a company of Acres’ World stature
conclude a contract of this magnitude by only word of mouth.

Taken against the background that what has not been doneisthat Sole has not signed and
therefore Acres are out on a limb as of 23 November 1990, then the words of Cullinun AJ

become very relevant as they appear at page 203 of Sole judgment.

Asfrom August 1990 Acres claimed payments from the LHDA. See Volume 9 pages 134 and

139to 140.

Many of the payment certificates werein fact signed by Witherell, not only on behalf of
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Acreshbut also on behalf of theLHDA. All thisthen belies Acres’ need for Z M Bam’ s assistance
in facilitating payments. PW5 (Sophia Mohapi) testified that Z M Bam never assisted in this
regard; and | believe her. Asamatter of fact she had no ideathat Z M Bam was Acres’ agent.

See page 477 lines 14 to 15 of the record of proceedings.

Although contract 65 was sole-sourced, Sole warned Acreson 1% February 1990 that the
LHDA would look to other bidders and exclude Acres if negotiations were not successful.
Volume 1 page 303 read with 189. It stands to reason that in this galley Acreswould have had
every reason to want to keep Sole well disposed towardsthem . Qiling hispalm could not be put
past his ruling passion that bribery has stood him in good stead in a number of occasions
including where a case of brandy offered to a Minister would secure him what hewanted from the

particular Minister. More distinct reference to that later.

On 16™ August 1990 the World Bank indicated that it had no objection to the LHDA
entering into the new contract with Acres. See Volume 1 page 401. By thistimethat the World

Bank gave signification of its non-objection, Acres was aready working on the new contract.

TAC-2 was signed some six months later i.e. on 21% February 1991. This was done
without the necessary World Bank approval which was only given on 13" March 1991. See
Volume 8 Page 192. Needless to say the JPTC had not approved nor in fact known as Meyer

cameto testify later on this point corroborating L etlafuoa Molapo’ s evidence.

| accordingly accept the Crown’ s submission that none of the major milestones|eading up
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to the conclusion of contract 65 were reached with the requisite prior approval in writing. See

page 231 lines 15 to 16 of the record.

FEATURESOF THISCASE

An outstanding feature of thiscaseisthat it isbased on circumstantia evidence. Thereis
no direct evidence to show that Acres concluded a bribe agreement with Sole. Should there be

any such conclusion it would necessarily have to be inferred from the evidence as awhole.

Another feature of circumstantial evidence is that it is more cogent and compelling in
many instances in its probative value than direct evidence. For example, evidence of
identification by afinger print would be considered more reliable than the direct evidence of a
witness who identified the accused asthe person he saw. See Svs Shabalala 1966(2) SA 297 A

at 299C.

Mr Penzhorn took issue with Counsel for the defence against the latter’ s attempt to take
individual witnesses' evidence separately and subject it to atest whether that evidence standing
alone can lead to the only inference that incriminates the accused. Mr Penzhorn therefore urged
that the correct approach isto hear all the evidence and find fromit if thetotality of that evidence

pointsin the direction of guilt. | agree with this approach.

Mr Alkemarelies heavily on the famous case of R vs Blom, 1939 AD 188 at 202 to 303
whereit is succinctly stated that:

“In reasoning by inference there are two cardina rules of logic which
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cannot be ignored:

1) The inference sought to be drawn must be consistent with all the

proved facts. If itisnot, the inference cannot be drawn.

2 The proved facts should be such that they exclude every
reasonable inference from them save the one sought to be drawn.
If they do not exclude other reasonableinferences, then there must

be a doubt whether the inference sought to be drawn is correct.”

Learned Counsel urged that a distinction should be made between inferences validly
drawn on the one hand and conjecture specul ation and various forms of assumptionson the other

hand.

Applying the dictum in Blom and paying particular heed to the caution immediately above
Learned Counsel submitted that the inference that A cres made paymentsto Sole pursuant to an
offer to bribe is not consistent with the evidence of the representative agreement. Next he
submitted that the evidence of the representative agreement and the payments made by Acresto
ACPM/Bam thereunder, exclude theinference that the payments were made in terms of an offer

to bribe.

Assuming the accuracy of the propositions made above Mr Alkema submitted that the

inferences which the Crown seeksto draw, are based on conjecture and speculation, and not on
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the proved facts before this court. | hasten to state that the reasoning he hasadopted would only

follow provided the representative agreement is found to be valid by this court.

Sufficeit to say any inferencethat the Court should draw from the circumstantial evidence
must be the only reasonable one in the circumstance and it must be consistent with all proved
facts as | understand the underlying rationale in Blom aboveis. Otherwise referenceto Svs

Setsetse 1981 (3) SA 353 at 369H to 370 C would suffice in underscoring the principleinvolved.

The court in going about the exercise advocated by the authorities when dealing with a
case involving circumstantial evidence is aert to the authority of Govan vs Skidmore 1952 (1)
SA 732 (N) at C- D whereanillustration of the application of the principleinvolved indicates that
the approach in criminal casesisdistinct from that in civil onesin the sensethat in civil onesthe

inference need only be the most provable among any number of possible inferences.

Suffice it to say the question of circumstantial evidence which is a feature in this case
along with that of accused’ s silence and fal se testimony will berevisited after the assessment and
evauation of evidencein this case which isbased on protracted facts which necessarily therefore
lead to the judgment being along one in an endeavour to treat as many of the facts canvassed as

possible and accord them their due significance.

Apart from the oral testimony that PW1 T. Putsoane gave, herelied on and submitted his

written statement handed in and received in evidence marked Exhibit D.
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The court learnt from PW1's evidence that heisan engineer by profession and is presently
employed by a firm of consulting Engineers known as Africon which has an office in Maseru

where PW1 is based.

PW1'sinvolvement with the Lesotho Highlands Water Project “LHDA” for short, dates
back to 1985/86 when he was then employed by the Ministry of Works as a Senior Road Design

Engineer.

In 1987 he was involved in assisting the Lesotho Highlands Development Authority
(LHDA) in reviewing the design of the Northern and Southern Access Roads consisting of
connection routes from Pitseng to Katse and Katse to Thaba-Tseka. Hedso assstedthe LHDA in
setting up the Southern Access Road Task Team (SARTT) which was the departmental

construction unit charged with upgrading the Southern Access Road.

This witness testified that after resigning from the Civil service he joined the LHDA as
senior engineer responsiblefor road infrastructure projectsin 1987. Heindicated that during the
following year the LHDA mushroomed and grew to dimensions never known before. Thiswas
the time when some civil servants such as Masupha Sole were seconded to the LHDA by their

departmentsin the civil service.

It isthe view of thiswitnessthat there was a perception that secondment created problems
inthe event that the department concerned could withdraw its employeesfrom the LHDA at will

and without regard to the disruption that this practice could impose on the LHDA training
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In 1990 PW1 became principal engineer and hisdutieswereno different from hisdutiesin

the previous position of acivil engineer which was the capacity hefirst joined the LHDA in.

But in 1991 he was promoted to the position of Infrastructure Manager. Inthiscapacity he
reported to the Deputy Chief Executivein the Engineering and Construction section headed at the

time by Mr Rohrbach.

It was during thistime that Phase | A was coming to an end and Phase 1B was coming into
operation. PW1 wasin charge of both these operationsi.e.the phasing out of Phase 1A and the
introduction of Phase 1B. These are nothing but major infrastructure contracts relating to the

respective Phases mentioned above.

PW1 continued working as Principal Engineer until 1994 when he was appointed Acting
Chief Executive thus replacing the Chief Executive Officer Masupha Sole who was then

suspended from office.

PW1 remained in that position until 1996 when the new Chief Executive Mr Marumo was

appointed to that position. Thereupon PW1 became Deputy Chief Executive (Environment).

PW1 left the LHDA in 1997 and joined Africon which is the organisation where he has

remained to date.



36

For purposes of complection it is important to mention that LHWP consists of 4 main

Phases. The two most important of which are Phases 1A and 1B.

Phase 1A embraces the construction of the Katse Dam, the hydro-power, the transfer
tunnels and the delivery tunnels. Phase 1B involvesthe Matsoku diversion works, Mohale dam

and the Mohal e -Katse inter-connecting tunnel.

The construction component of Phase 1A commenced in 1991, while the construction of
the hydro-power component commenced in around 1994. It was not disputed that delivery of
water to South Africa was accomplished in 1998 even though by then PW1 was with Africon
having left the LHDA the previous year.

The planning stage of Phase 1B commenced in 1992 and came into physical effect much
later, the construction works having commenced in 1997 and scheduled to deliver water in
2004/2005.

PW1 |ed the court to anew topic namely the process leading up to the award of contracts.
Thisisaprocesswhich at the end of the day brought to the court’ s attention the enormous power
wielded by the Chief Executive in the award of huge contracts entered into on behalf of the
LHDA on the one hand and the contracting parties wishing to do businesswith the LHDA on the
other hand. These could be contractors or consulting companies such as Acres which is a
company in point. Inthisveinthe court further gained an inkling on the operation of Consultants
agentsin general and the operation of Z M Bam as Acres sagent in particular. Inthisregard the

relationship between a Consulting Company and its agent is governed by what is called a
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representative agreement. More of that later.

PW1 indicated that the decision whether or not pre-qualification of tendererswould be required

would at the end of the day rest with the Chief Executive.

The next stage is that of evaluation of tenders. This evaluation is effected by the
evaluation committee consisting of LHDA members appointed by the Chief Executive. However
should the complexity and nature of the contract require service of outside specialists in the
evaluation committee, then in terms of the requirements imposed by the financial regulations,
such person/swould either be directly appointed by the Chief Executive or be recommended for
such appointment to the LHDA Board by the Chief Executive. Of importance again isthe fact
that the eval uation committee reports to the Chief Executive who in turn decideswhat and who to

recommend to the Board.

PW1 highlighted the fact that tenders are ranked in order of preference. The highest
tenderer being the one to be recommended by the chief Executiveinthe normal course of events.
Thisdoes not detract from the fact that he nonetheless hasthe final decision in determining which
tenderer to recommend. Then the Board would give its approval which would take the form of
authorising the Chief Executive to enter into negotiations with the successful tenderer. Itis
important to note that the actual negotiations would be conducted by a negotiating committee
which itself has been appointed by the Chief Executive. If negotiations are not successful then

the next tenderer in line would be approached and negotiations commenced with him.
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When negotiations are successful the gist of essential details is recorded in the
Memorandum of Understanding (MOU). This document sets out the manner in which the
contract isto be executed. The contract itself isto besigned by the Chief Executive on behalf of
the LHDA. Thisauthority would have been derived by the Chief Executive from the principle
that, the LHDA would have in the first place given him the authority to enter into negotiations
with the preferred tenderer. Of importanceisto notethat although the*MOU” can vary the scope

of work it nonetheless cannot vary the tender itself.

PW1 stressed that in respect of large construction contracts consultants would be engaged
by the LHDA to supervise the contractors on behalf of theLHDA. Inthisregard reference hereis

to engineering consultants.

PW1 gave as examples of firms which were involved as consultants supervising
contractors on behalf of the LHDA, such firms as Joint Venture of Highlands Infrastructure
Consultants, Lahmeyer, the Consortium of Lahmeyer MacDonald, Sogreah (a firm of French
Consultants) and local consultants such as ABC meaning Association of Basotho Consultants of

which LESCON was a member.

With specific referenceto LESCON PW1 mentioned that L ocal Engineerswere involved
in consultancy contracts. Heindicated that with regard to big consultancy contractstherewasa
requirement that a certain percentage of the consultancy work be done by South African firms
whiletherest of thework would be done by firms selected by Lesotho. Lesothowasthusat large

to select international firmsother than South African firms, savethat acertain percentagei.e 10%
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or 15% would consist of local consultancy firmsfrom Lesotho. Thisin effect is how ABC and

LESCON came into the picture.

PW1 testified that he first met Masupha Solein 1981 when PW1 returned from his studies

inIndia. He had contact with him again from 1987 onwards.

PW1 was quick to inform the court that Sole was very influential. He stressed that the
effect of hisinfluence derived from the fact that Sole had set up the LHDA organisation and was
responsible for the filling in of posts by most of the people who worked for the LHDA. PW1
made a point of indicating to the court that Sole, even after he had left the LHDA, still exerted or
had influence on that organisation. Incidentally PW8 Charles Putsoane corroborated this aspect of
the matter to thefull. The submission of Mr Penzhorn for the Crown isindeed apt based asitis
on unassailable evidence that it was through the Chief Executive that mattersin respect of which
the JPTC and the World Bank had to concur were channelled through him and if he wanted to
block them he could. Also, these bodies largely acted on recommendation emanating from him.
This influence remained even after his dismissal in October 1995. | accept the conclusion that
clearly, having built up the LHDA as the two Putsoanes have testified, there would have been
considerableloyalty owed to Masupha Sole. Thetestimony of PW1 to the effect that Sole clearly

favoured Acres has had in this court an added impetus on it therefore.

PW1 testified that he knew thelate Z M Bam. Heknew him asan engineer and also asthe

Managing Director of LESCON. Asindicatedearlier LESCON isLesotho Consulting Engineers.
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PW1 worked with Z M Bam in the early 1980's when the latter was working for the
Ministry of Works, Roads Branch for whom the two did somework. LESCON wasinvolved asa
subcontractor in road projects between Malibamatso Bridge and Katse. LESCON was
subcontracted for Construction Contract LHDA 13 and the supervision contract LHDA contract
16. The other contracts were Construction Contract LHDA 104 and supervision Contract LHDA

17.

The consultants to whom L ESCON was subcontracted were Sogreah, Coyne et Bellier in

thefirst section and HIC - BCOM in the second.

PW1 wasinvolved directly with Contracts 17 and 104 on behalf of the LHDA. It should
be bornein mid that Contract 17 was the consultancy contract in respect of contract 104. Inthe
capacity set out above PW1 was the Project Engineer within the LHDA and the Sub-consultant

was LESCON. In this sense PW1 worked with Z M Bam.

PWL1 in brief pointed out that during his employment with the LHDA first as asenior
engineer, next as infrastructure Manager, also as Acting Chief Executive and finally as Deputy
Chief Executive he worked with Acres personnel. He explained that Acres provided technical
assistance to the LHDA. He elaborated that Acres personnel occupied line positionswithin the
LHDA in the engineering divisions. He concluded by laying great stress on the fact that Acres
personnel in the capacity just pointed out “were actually part and parcel of the LHDA. They
acted similar to every other employee of the LHDA.. “ See page 169 of the typed record; lines 16-

17",
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Needless to say the Acres personnel within the LHDA were housed in the same office

building asthe LHDA.

Of senior Acres people that PW1 knew and who filled positions in the LHDA, PW1
mentioned Mr Jonker who became the assistant to the Chief Executive. The other one was Mr
Witherell who initially wasthe chief design engineer and later became the technical manager and
ended up as Assistant Chief Executivefinally. PW1 next referred to Mr Brown who occupied the
position of Mr Witherell as Design Engineer when the latter vacated that position. He later
became technical manager and Design Manager in tandem when the Technical Division was

further divided into two divisions.

PW1 tedtified that he worked closely together with Mr Jonker, Mr Brown and Mr

Witherell.

He however did not know DW1 Mr Hare nor did he know or work together with Mr
Reinhardt both of whom came to occupy senior positionsin the LHDA on behalf of Acres.

PW1 told the court that he knew nothing about afirm called Associated Consultants and
Project Managers (ACPM) as asub-consultant for whoever working in Lesotho for the LHDA or
otherwise. In fact he never got to know of such afirm. He however knows and has known the
wife of Z M Bam namely Mrs Margaret Bam. But he did not know that she was in any way
involved inthe Water Project. Nor did he get to know Z M Bam being arepresentative of Acresor

representing the interests of Acreson the Water Project. PW1 only got to know for thefirst time
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that this wasthe case or said to be the case during the course of thisinstant litigation. | accept as

true PW1's professed lack of knowledge set out above.

| may just take a brief pause here and reflect that indeed PW1 has in evidence been
demonstrated to have been an important member of the LHDA organisation whose career there
culminated in his being appointed an Acting Chief Executive for two years spanning the years
1994 and 1996. Z M Bam as evidence showed used to go to see Masupha Solein thelatter’ soffice
at LHDA. Yet not oncedoesZ M Bam go to that officein regard to, presumably, hisfunction as
someone looking after the interests of Acresin the LHDA when PW1 is there. The ACPM
regarding which evidence later howed that it is no different in essence from Z M Bam, is
unknown to as important a man as PW1 who for two years was Acting Chief Executive for the
LHDA; apart from having been a senior member of that organisation for years before. | am
constrained to indicate that it is too early a stage to come to any conclusions but nonetheless a
nagging feeling is not misplaced even at this early stage that unless adeliberate effort was made to
keep thisinformation away from PW1in his capacity asthe Acting Chief Executive of the LHDA
he surely would have easily comeby it as, on the surface, it did not seem to be that inaccessibleto

Sole regard being had to the totality of evidence heard in this case.

This becomes even more poignant when consideration is had of the fact that when PW1
wasworking on contract 104 and LESCON was a sub-consultant Acrestechnical personnel would
have been and indeed were involved with PW1 in the supervision of that contract. These were
Jonker and Witherell who worked in the division that reported to the Chief Executive. Yet

strangely indeed none of them nor anybody for that matter from Acres ever mentioned to PW1
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that they had arelationship with Z M Bam or that Acres had one with him other thanZ M Bam'’s
sub-consultancy work to LESCON. It should not be overlooked that PW1's assertion that, when
he was the Acting Chief Executive from 1994 to 1996, he at that stage worked closely with Acres
people such asthe Deputy Chief Executive, was never assailed nor wasthere any need for itto be

assailed because to meit has adistinct ring of truth to it.

PW1 told the court that when hewas Acting Chief Executive for the period spanning 1994
and 1996 he used to have meetings with Acres people. Various problemswere discussed in these
meetingsrelating to the Project. Meetingswere of varioustypes. For instance there were technical
management meetings, management meetings and project co-ordination meetingsin which even
outside consultants participated and reported to the LHDA. Yet at none of any such meetings
where PW1 participated wasit mentioned by any of the Acres peopleto the LHDA that Z M Bam

was an agent for Acres. | find this very strange indeed to say the least.

Going further in his evidence PW1 indicated that Acres was contracted as consultants
under contract 65 which in effect was an extension of services rendered by Acres under contract
19. What thisentailed was that there would now be more personnel and some positionswould be
upgraded. With regard to Mr Witherell the court wastold that under contract 64 he became Acting
Assistant to the Chief Executive, and that later became Deputy Chief Executive, (Environment and

Public Affairs)

PW1 reiterated that Acres contracts were administered within the LHDA at executive

level. Hefurther emphasised that the Acres personnel remained very closeto the Chief Executive,
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“worked very close with the Chief Executive’ he added. See page 173 of the typed record.

It was PW1'sfurther evidence that Basotho Engineersin order to get into senior positions
inthe LHDA had to betrained by Acres as counterpart Basotho staff so that ultimately they could

take over.

Asked to explain the meaning of a sole-sourced contract which is a character that was
ascribed to contract 65 earlier and how such a contract works, PW1 ssimply stated that a sole-
sourced contract isonewhere only one contractor or consultant isinvited to submit aproposal and
then the contract is negotiated. He indicated that there are problems associated with a sole-
sourced contract. Asked to elaborate he indicated that in a sole-sourced contract there is no
competition, and that consequently the contractor or consultant can actually put whatever price he

wishes.

PW1 thus pointed out that there were problems that he knew of and which were
experienced with regard to the promotion of Acres people and the bringing in of Basotho
Personnel or engineers to take over Acres positions. PW1 in this regard pointed out that some
Acres people who had been in contract 19 were promoted to higher positions yet the expertise and
experience did not warrant that. PW1 said also that there was little or no training undertaken by
Acres people for the betterment of their local counterparts. He named Mr Lightfoot as a person
perceived to have been promoted above his capabilities. PW1 demurred at the fact that Mr
Lightfoot was promoted to aposition of aprincipal engineer in the face of Basotho candidateswho

were better qualified than he was for that position because in the first place he was not even a
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The court was favoured with Exhibit “D2" adocument constituting contents of the minutes
of the meeting held between six Basotho Engineersand the Chief Executive M asupha Sole on 14",
15" and 16" February 1994. At this meeting the engineersincluding PW1 whose statement was
handed in marked Exhibit “D” raised their concerns with the Chief Executive. The major
problems entailed in these concernsrelated to Acres. These had to do with thefact that Acreswas
not providing the training service that they were supposed to. Acres was providing none
whatsoever. One other concern was the unsavoury closeness Acres seemed to be enjoying with
the Chief Executive. The Basotho engineers in the LHDA felt that this closeness was to their
exclusion and therefore their detriment. The visible and unwholesome consequence of the
closeness referred to above was, according to PW1, that Acres personnel were seen to be
“extended” without the Basotho engineers being given the anticipated responsibility. The end
result wasthat, because the Basotho engineerswere offered no training, any hope of them actually

ever taking up the eagerly desired positions would remain only a pipe-dream.

PW1 informed the court that the outcome of the meeting referred to above was that the
minutes thereof were distributed to the Government of Lesotho delegation to the joint Permanent
Technical Commission (JPTC). The Chief Executive Masupha Sole who was furnished with the

copy of these minutes was not happy with them at al.

A point of maor significance that PW1 raised in his oral evidence was that there is no

record of LHDA being involved with afirm called Associated Consultants and Project Managers
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(ACPM). Hestressed hisutter lack of knowledge of such afirm. Thus he confessed to court that
it had been a matter of great surprise to him when he was earlier shown a document entitled a
representative agreement between Acres and ACPM dated 23 November 1990, during
consultations with Crown Counsel when preparing for thiscase. Indl the above evidence by PW1

the court found no trace or suggestion of an attempt to mislead it or conceal the truth from it.

Hewent on to indicate that reading from the representative agreement referred to above Z
M Bamisshown asgoingto (i) perform for Acres certain functions outlined therein, namely look
after Acres’ interests, (ii) help Acres secure a contract, (iii)make Acres known in Lesotho and so
on. Y et it wasthe unchallenged and indeed unshakeabl e evidence of PW1 that whilehewasinthe

LHDA hewas not aware of Z M Bam ever performing such duties for Acres.

Asked if Acreswould have been in need of such duties as outlined in the representative
agreement including, among others, providing political intelligence, PW1's well-thought out and
logical answer was“No, asfar as| was concerned they would not have had any such need, seeing
that they wereintegrated inthe LHDA. Their top manwas...... closest to the Chief Executive and
at aworking level. We worked in the same offices with them. We shared all facilities that the
LHDA provided.” See pages179 and 180 lines 22 onwards and 1 respectively. Needlessto say

Acres top man referred to in the abstracted quotation was none other thanMr Witherell.

In paragraph 23 of Exhibit D, PW1 buttresses the needlessness of Z M Bam’ s services as
Acres agent by pointing out that as at 23" November 1990 negotiations relating to contract 65 had

been concluded and that this contract was in effect in place and in that sense wasin Acres’ bag.
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Heelaboratesin very lucid termsthat the Acres personnel who had been engaged in contract 19
largely continued under contract 65. He throws more and more clarity on the point heistrying to
make by illustrating that by the 1% August 1999, which was an effective date for contract 65 to take
off additional Acres staff had been mobilised in Lesotho for purposes of contract 65. Thusall that
remained to be done, in essence, wasfor the contract to be signed. PW1 thusramsthe point home
by stating that it isin this context also that he finds it strange that Z M Bam would have been
engaged in respect of any of the services, referred to earlier. The court findsit difficult to dismiss
PW1's sentimentsin thisregard asmerely fanciful. Thusthe court concludesthat if ZM Bam had
any role such to fulfil as set out in the representative agreement on behalf of Acres PW1 would
certainly and necessarily have known about it. After al PW1 knew Z M Bam asalocal engineer
involved with LESCON and ABC. | do not see what could have obscured him from knowing
about Z M Bam being Acres' local agent regard being had to the fact that PW1 had during a
considerable length of time been an infrastructure manager, later he occupied a position of

influence and confluence of all matters which could not affect the LHDA without catching the
attention of the Acting Chief Executive that he was for two years, bearing in mind also his close

working relationship with Mr Witherell.

It is ssimply mystifying that people such as PW5 Mrs Sophie Mohapi, and JPTC people
such as PW6 Johan Classens and PW10 Ugo Hiddema knew nothing about it. Indeed one feels
compelled to come to the view that this sits Acres' rather ill in view of their avowed and
proclaimed policy as acompany to avoid secrecy because they are alive to the fact that secrecy

generally betokens underhand dealing, suspicion and therefore deceit and dishonesty.
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PW1 indicated that with respect to TAC 2 which otherwise is known as contract 65 the
effective date was 1% August 1990. He indicated that this date marked the moment from which

Acres started mobilising with respect to contract 65.

With regard to the extensions of Acres personnel PW1 testifies that these extensions in

order to be effective required the approval of the Chief Executive.

With reference to Exhibit D a graphic illustration of contracts with regard to Acres and
paymentsby LHDA to Acresand Acresto Z M Bam it was acknowledged that the financia part of
this document, i.e. the part about payments related to the evidence that would later come to be
given by PW7, Jean Roux. However itisin evidence that PW1 himself compiled thisdocument in
conjunction with PW7 of PriceWaterhouseCoopers. PW1 wasthus able to inform the court that
“this document shows payments that were made by Acresto Mrsand Mr Bam”. See page 181
line 9 of the typed record. PW1 acknowledged that the top name appearing on this graphic
representation relating to Acresi.e. M M Bam is Mrs Bam while the middieoneisZ M Bam. He
immediately brought to the court’s attention that “ They [illustrations] show the payments that
were made were made from Mr Bam to Mr Sole. 1t [document] also shows the time when these
payments were made and what contracts Acreswasinvolved inwithinthe LHDA”. Seelines 10-

15.

PW1 indicated that in the early mid 80's Masupha Sole before being involved with the

LHDA was associated with LESCON (as its founder member)
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The court has had reference to document 31 in which appears aletter from Acresto the
World Bank wherein the second paragraph there isreferenceto the experience gained by Acresin
Lesotho while engaged in the main Lesotho Airport contract. PW1 acknowledged that he was
aware of Acresinvolvement at the time and went further to indicate that the main consortium that
he knew was involved there was Delcanda International also a Canadian firm. The letter was

written by F H Jonker as early as 3 June 1982.

Document 34 embodies the opening of the proposalsin abrief letter signed by M E Sole
the Chief Executive addressed to the World Bank on 22™ January 1987. The other documents
ranging from 35 to 37 are accompanying minutes. Theimportance of document 37 isthat it ranks
Acres as the first rank bidder as compared with companies Bechtel and Halcrow which were

ranked second and third respectively on 20" February 1987.

Document 55 isaletter by Acresto the LHDA dated 3" December 1987 in which services
of F H Jonker the Executive Vice President of Acres are offered to act as Assistant to LHDA'’s
Chief Executive. PW1 acknowledgesthat in fact that iswhat actually happened. Itisimportant to

note that thiswas early on in the time frame of contact 19 otherwise known as TAC - 1.

Document 64 shows LHDA Management meeting minutesin which those Present include
R G Witherel who is number two from the bottom in the list perused by the court.. PW1 stated
that at such meetings managersof variousdivisionsinthe LHDA cameto discussthe affairs of the
LHDA including sensitive and confidential matters including performance of contractors and

consultants for instance.



Document 121 is a cover document whose full contents outline the scope of services
proposed at March 1982 in respect of TAC- 2 or contract 65. Thisgives credenceto theview that

as early as March 1982 there were aready negotiations with regard to TAC -2.

On 22™ March 1989 The Chief Executive wrote to the World Bank in terms of document
135 acknowledging the clearance granted for the extension of Acres as contractor to increasethe
number of man monthsfor their servicesfrom 224 to 289. With referenceto thisevent PW1 stated
that infact variations exemplified in that regard occurred in most contracts and that this happened
under TAC-1and TAC - 2. The upshot of thisisthat serviceswould be increased. He affirmed
the question of the learned counsel for the Crown that work done, the time spent and the people

involved from Acres,[all that] was not constant, it would change and it was changing.

Document 171 written by CJBrown does not relate to Acres but gives notice to contractors
that were involved in tenders about various matters giving them a lot of information spanning
pages 171 and 177 relating to details of hotels, street maps of Maseru, amap of L esotho including
amap of certain parts of Lesotho at page 179. PW1 said thisisthe sort of information necessary
for people who are not familiar with Lesotho. Conditionswould be explained to them aswell as
information about what to expect in Lesotho. CJBrown an Acresman working inthe LHDA is
ableto furnish al thisinformation and more. One wonders what should be the function of Z M
Bam in such circumstances at alater stage in contract 65. On the face of it Z M Bam who also
performsthe same functions on behalf of Acreswould seem to be serving in thisregard as nothing

elsebut afifth wheel to the cart. The question however remainswhat could he be doing for Acres
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who are prepared to pay him money for servicesthat their own personnel intheLHDA seemtobe
performing with undoubted competence. In brief Acresseem to berepresentedinthe LHDA by
people who are familiar with conditions in Lesotho, who have been in the LHDA for aterm of
years occupying line positionsin that organisation, and who are men on the spot in Lesotho unlike
Z M Bam who is sitting in Botswana under employment by a Botswana Housing Corporation.
There surely ismoreto Z M Bam’ srelationship with Acresthan what isintended to be conveyed

in the representative agreement.

Referringto C JBrown at 186 lines 7 - 8 PW1 says“........ Under contract 19 he worked

within LHDA, he was from Acres’.

PW1 told the court that a Request For Proposals (RFP) with regardto TAC 2wasgivento

Acresin January 1990. By 1% February 1990 E M Sole wrote aletter to Acres. See page 302.

In the penultimate paragraph of that |etter he wrote as follows:

“Acresisthe only company being requested to submit a proposal at this
time. However, should the technical proposal be judged inadequate, or the
financial proposal bejudged excessive, then the LHDA intendsto request
proposalsfrom ashort list of consultants. Acreswill not beincludedinthis
short list”.

The above extract in quotes depicts what would happen with regard to a sole-sourced

contract.

Even though under cross-examination PW1 conceded that when all is set and done there
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was nothing sinister or illegal that thiswitnesswas aware of about the conclusion of contract 65in
my humble view that is a matter which this court would be expected to make pronouncements
upon. Furthermore thiswitness' s reluctance to make such a concession was not lost to the keen

observation made of his demeanour by this Court.

| may just in passing indicate that PW1's concession referred to shortly above may not on
itsown prevail against the contentiousissue raised by the Crown that the honouring of contract 65
by the LHDA and JPTC was nothing but afait accompli forced on them by the unbridlied actions

of the Chief Executive Masupha Sole. (More of that |ater)

Document 416 in Volume 1 is a representative agreement. PW1 was taxed in cross-
examination about services listed in the first schedule appearing at page 418. Under re-
examination he unhesitatingly told the court that he never became aware of Z M Bam performing
the serviceslisted for Acres, namely keeping Acresinformed of devel opments, genera conditions,
and making Acresknown and so on. At no time or stage did PW1 become aware of Acresusing Z
M Bam for such purposes. See Page413lines5-10. Most definitely when PW1 wasfriendswith
Acting Chief Executive, Z M Bm never came to PW1 to make Acres known to him. Nor did he
collect documents and forward them to Acres. At none of the meetingswith R G Witherell did he
inform PW1that Z M BamwasAcres representative. Not even when PW1 wasthe Acting Chief
Executive despite that R G Witherell and he were on good working relationships. While still on
document 416 paragraph 2(ii) it isworth noting that ACPM/Z M Bam while purportedly serving
Acresit/he was at once serving Lahmeyer International despite that clause 2(ii)above says:

“ACPM shall with respect to any matter or thing related to LHDA in
Lesotho in which Acresisin any way involved or seeking to be involved,
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act exclusively for Acresand not directly or indirectly for any other person
or entity”.

Needlessto say reading from page 426 -429 one seesthat even the World Bank shared the
concerns raised by PW1 about sole-sourcing. It is not without significance that the Chief
Executive was described as " an experienced engineer with amind of hisown”. Page 426 line13.

The high water-mark of PW2 Sophia Mohapi’ s evidence with regard to the propriety of R
G Witherell authorising the payment of certificatesin his capacity asActing Chief Executiveinthe
absence of Masupha Sole was that while R G Witherell in his position as the Acting Chief
Executive was entitled to sign on behalf of that office she hastened to point out that “ perhapswith

benefit of hindsight it does not allow for checks and balancesif that [practice] happens’.

Itishowever amatter of some curiosity to thiscourt that R G Witherell was ableto process
his own contract 64 while he was holding the senior position of Acting Chief Executive in the
LHDA. This strikes me as curious for what it means is that he was able to propose and later

recommend or approve.

An example of thissituation was attested to by PW5 wherein Volume 9 page 271 onwards
appear payment certificates for advance payment to Acres in the sum of CD 1 160 000-00 and
M250 000 - 00 signed by R G Witherell on behalf of the Chief Executive whereas on document
272 be signed this document on behalf of Acres. In brief what is seen here is R G Witherell
claiming the money on behalf of Acresand signing hisapproval thereof on behalf of theLHDA. |

have already indicated how this practice at least speaking from hindsight has struck PW5.
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She further stated that she knew Z M Bam but not through business as she had never had
any business dealings with him. She had never had social meetingswith him. But she maintained

that asalocal engineer he was well known.

When shown a copy of arepresentative Agreement entered into between Acresand Z M
Bam PW5 said speaking on behalf of the Finance Division of the LHDA her organisation had
never had any dealings with Z M Bam. Thiswasin response to a direst question whether Z M
Bam ever to her knowledge performed any of the services outlined in the representative agreement

for Acres. | accept PW5's assertion astrue.

It must be appreciated that PW5 spent many years working for the LHDA and her
assertion that in all the years that she was there Z M Bam did not perform any of the services
referred to for Acres carries much weight indeed. Theimplicationhereissimply that if Z M Bam
indeed performed any such services PW5 would have known. She struck me as a very truthful
witness whose evidence was straight forward throughout. 1t should berecalled that shewasalady
of great standing in the LHDA who a some stage in that organisation was entrusted with the
important task of being an Acting Chief Executive herself. Seepage480line12. Shewasasofair
to Z M Bam in that having said she recalled on one or two occasions seeing him going into
Masupha Sol€'s office she hastened to point out that many people used to go to Sole's office

therefore at that stage she said thiswas not of any significance to her.

Again it is of great significance to this court that at the time PW5 was the financial

controller and later Chief Executive Finance, first as counterpart and next as substantive post
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holder it had never come to her attention that Masupha Sole had bank accountsin Switzerland.

The next witness after Sophia Mohapi was PW6 Johan Classens. At the timeof giving
evidence PW6 was with the highlands Water Commission previously known asthe JPTC. The
name of the Commission having changed in 1999 with the introduction of Protocol 6 to the

original Treaty.

PW6 is a South African delegate on the HighlandsWater Commission. But because events
being dealt with here relate to pre - 1999 protocol 6 it is convenient to stick to the name Joint
Permanent Technical Commission, initsabridged form JPTC. PW6 joined the JPTCin 1988 asa

consultant to the RSA delegation.

PWG6's attention was drawn to page 56 of Volume 8, adocument headed TAC 2 Proposal
Negotiations. Thisrelatesto ameeting with Acresheld on 15" May 1990. Hisimmediate reaction
was that athough the JPTC is not responsible for negotiations as such, it however has a
monitoring function. Thus he explained that in the particular meeting referred to above he was

involved as an observer on behalf of the JPTC at that stage.

PW6 enlightened the court about the negotiations which went on between Acres and
LHDA regarding contract ~ 65. He gave explanation about the dispute that raged around the
guestion of taxeswhich wereinsisted on by the L esotho side while denounced by the RSA side of
JPTC. The court learnt that a compromise was reached with the result that what taxes were

received by Lesotho had to be quantified and paid back to South Africa in well - calculated
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proportions. Acres was represented by one John Arnett in resolving this dispute. It is worth
bearing in mind that the World Bank itself was adverse to financing Consultants or contractorsfor
purposes of paying local taxesin foreign countrieswhere such consultants/ contractors expertise

was put into use.

With respect to the suggestion put to him at page 508 line 14 onwards that during the
debate between parties about what were billable and non-billable costs to be borne by client the
guestion was basically that Acreswas going to pay feesto an agent and that such fees should be
included in the non-billable coststo ultimately be recovered fromthe LHDA, PW6'sreaction was
that agency fees would be paid generally by Acres as part of their overheads on assignments all

over the world all over the world.

Aninsistence by Mr Alkemafor the defencethat LHDA knew in anindirect way that they
were going to pay Acresfeesincluding representation fee or agent feethat Acreswas payingto Z
M Bam because we al know Z M Bam was Acres’ agent, was met with atelling rebuff, namely

“I do not necessarily agreewiththat. ............... | donot think one can necessarily assume

that agency fees are payable on this assignment”.
In my humble view the reasons given by PW6 for concluding as he has done appear to be
compelling. Furthermore they are consistent with the stand taken by PW1 especially and PW5
that they are not aware that Z M Bam was Acres’ agent. The more pungent aspect of PW1's
reaction in this regard is that surely if Z M Bam was an agent of Acres as insisted on by the

defence he would have known.
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PW6 denounced a parallel being sought to be made by the defence between a provision
being made by Acres in its contract price for client’s entertainment on the one hand and a

provision in relation to the agent’ s fees on the other hand. His response was

“ | do not think one can say that if an organisation like Acres pays agency fees.............. for
assignmentsall over theworld, ................ one can [justifiably] make the assumption that they also
pay agency fees on the assignment in Lesotho. | do not seethat as ............ alogica ...............
conclusion”.

The way | look at this debate is that even if as PW6 admits that he does not have any
personal knowledge of what are being paid by consultantsinternationally to their agentsthe fact of
the matter isthat if compelling reasons make it impossible for me to accept that Z M Bam was

Acres agent, PW6's confessed ignorance of what goes on in the world becomesirrelevant.

Indeed at page 12 PWG6's response to the question put by the Learned Counsel for the
defence was sufficient to cause a sudden but revealing change of course by Mr Alkema. Inthis
connection it had been said to PW6 that Z M Bam was a South African citizen, and as such not
subject to the exchange control regulations of Lesotho. The suggestion wasthat Z M Bamwas at
large to ask for payment in a foreign currency in a foreign banking account. The sound and
therefore to my mind acceptable answer proffered by PW6 wasthat “ If Mr Bamisa South African
citizen, then heisbasically under the same exchange control regulations[as] aL esotho citizen. |
think it iseven more difficult to get clearanceto receive paymentsinternationally if you are a South
Africancitizen.” Amazingly it appears Acreswas prepared to go a ong with thisbreach despite that

at page 1284, lines4 - 5 their avowed policy isthat” the corporation will not knowingly aid or abet
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any party to circumvent exchange control laws.

Itisindeed telling that the L earned Counsel for defenceimmediately tried to deftly betake
himself from a point he had originated much to his disadvantage as follows:-
“1 cannot speak on behalf of Mr Bam and | do not want to speak on his
behalf, in fact it isimpossible to speak on his behalf ....” See page 512

lines7-22

At page 519 of therecord having listened to the evidence of the caseit seemsfair to makea
summary that aMemorandum of Understanding (MOU) followed by aletter of intent followed by
the signing of the contract is a proper Procedure to be followed in the LHDA when concluding

contracts with Consultants/contractors.

It will be clear later in the relevant context why it is necessary to bear in mind that with
regard to Contract 65 the contract cameinto operation on 21% February 1991. But Acreshad been
allowed to start working on I* August 1990. Thusit is axiomatic that Acres was allowed to
mobilise despite that the contract had not yet come into operation then. Thisfollowed aninterim
arrangement that was made to allow Acresto start work in terms of acontract that was only signed

the following year.

The JPTC only gave its approval in March that following year. It will be appreciated
though that when signing the contract in February the next year it was stated that the effective date

would be 1% August the previous year. Thetruth isthat as at 1% August the previous year the
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contract had not been signed. No contract was in existence at the time.

While the above outline appeared to be common cause there was however a dispute
between counsel whether this state of affairs precipitated from afait accompli or not. More of

that later.

The court takes a very serous view of the fact that a company of such prominent
international standing as Acreswhose avowed policy isto denounce deliberate breach of the law
should brazenly behave beforethis court to create an impression that if ACPM/Z M Bam preferred
to be paid in Canadian Dollarsin aforeign country in breach of financial regulations of whatever

country, there was nothing Acres could do about it. Put bluntly it was no skin off Acres’ nose!

That Acres should blithely adopt an ostrich’ s- head - in-the - sand attitudein theface of a
patent breach of the law by its agent is not only reprehensible but it implies that compared with
what Acres stood to gain this particul ar breach wasbut amere mackerel sacrificedin order to bait a
whale. Thisiswhere the role of Masupha Sole in his position as the Chief Executive without
whose recommendations no consultants contracts with the LHDA could come to fruition,
becomes significant to the extent that he kept receiving Acres money channelled through Z M Bam

aswill shortly beillustrated when dealing with the evidence of PW7 Jean Roux.

Turning now to the evidence of PW7 the court observesthat it confirmsthe report Exhibit
K-1 handed in together with annexures thereto labelled Exhibits K-2 and 3 together with agraphic

summary showing the flow of funds. This is Exhibit K-4 a very handy piece of work by all
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Thegraphicillustration supplied by PW7 isssmpleto follow. Theora explanation hegave
in support thereof iseven simpler. Hissketch givesanillustration of the flow of money from left
to right represented by red lines and blue ones. On the left are listed consultants and/or
contractors. These consultants and/or contractors are given as Dumez, Acres International,

Lahmeyer MacDonald, Lahmeyer International, ABB Schaltanlagen and ABB Sweden.

The middle from top to bottom consists of Z M Bam mostly and (his wife) MM Bam’s
accounts. Thewitness says of these holders of the centre stage” That iswhere moneys have been

paid into from these consultants and contractors’. See page 549 lines 13 - 14.

The witness goes further and says
“the red linesiillustrate payments which could actually follow through to

Mr Sole's account”.

He assured the court that he had reason to believe that the amountsthat were paidinto Z M
Bam’ s account, a portion thereof or sometimes the full amount was paid across to Sole through
those accounts. Heillustrated that right of the middle are all accounts belonging to Sole held in
various areas of the globe ranging between Maseru, Ladybrand, Bloemfonteinand Genevainto
which moneys were transferred from Z M Bam’ s account. The witness made so bold as to say
that

“Those accounts were used as conduit almost for moneys received from



61

these consultants or contractors’. See page 549 lines 18 - 19.
Thered lines on the sketch represent what the witness describes as direct link and the blue

non-direct.

It isimportant even at this early stage of PW7'sevidenceto indicate that hisevidenceforms
the crux of the Crown case but it was neverthel ess not challenged, more especially whereit relates

to the flow of funds from Acres through to Sole as depicted by the red lines on Exhibit K-4.

PW?7 came out impressively when he indicated that if an account contained zero balance
and somebody pays some money into it giving it a certain credit balance and should the credit
holder the following day pay half of the amount to Mr X then truly the money that cameinispart
of the money that went out. Elaborating on this sort of scenario PW7 said that as he wasin the
instant situation dealing with money then prudence dictated that he should make certain
assumptions because the money is not specifically identifiable. In tackling this problem he
adopted the sound and common sense approach that if the payment was close enough from the
point of view of time taken between a consultant/contractor depositing the money intoZ M Bam’s
account and transferring it into Masupha Sol€’ s account; or if there are sufficient circumstances
such as that there was no other transaction in that specific account for a specific period until
payment is made, then PW7's assumption would be that the money in question was in fact the

money that was used to pay the amount to Sole.

The above scenariofitsin hand and glove with the situation in the instant casein the sense

that the ACPM account held by Z M Bam in Switzerland received only Canadian Dollars paid into
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it by Acres. Most of the occasionsaregular proportion of the money deposited into that account
was paid to one and no other account than the Swiss account held by Masupha Sole. No better
description fitsthis scenario than that Z M Bams Swiss Account was amere conduit for purposes
of transferring moneys paid thereinto Sole’ saccount. But why? Sole wasthe Chief Executive of
theLHDA. Sowhat! Acreshad aninterestin securing aconsultancy contract with the LHDA and
continuing to servein that capacity. Thefact should therefore not be overlooked as stated by PW1
that Acreswasfavoured above all other competitors by the Chief Executive, Sole. Closaly linked

with this notion isamighty concession made by the defence in their written submissions at page

108 paragraph 89 saying:

................. For purposes of thiscaseit is accepted that the paymentsfrom
Bam to Sole were made unlawfully, and this has already been found by
another court of thisDivisioninthecaseR vs Sole.............. ”

The argument proceeds that on the facts placed before court it cannot be said that Acres
knew of the transactions between Bam and Sole, or that it was a party thereto. In my view
however it would defy common sense that Acres should pay so much money asit did consigently
over a period spanning the duration of this practice without knowing that its money was being
used through their agent to pay the Chief Executive of an organisation in which they had adirect
interest. Againit wasAcres policy to engage agentswho were not tainted with wrongdoing. But
the concession referred to above gives credence to the view that Z B Bam would not have engaged
in the act of unlawfulnessif he was as upright as some of the defence witnesses would have this
court believe. Furthermoreitisinconceivable that he would use this unlawful means of securing

Acres interest by, as it were, rubbing the right way the only man who mattered namely Sole
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without Acres' knowledge. Moreover the fact that the usual 60% passed on by Z M Bam stops
after Sole through losing hislegal battlein courts, lost any chance of reinstatement in the LHDA
where Acres had direct interest, leaving Z M Bam continuing to receive his usual 40%, put paid to
Acres pretencethat it did not know that Z M Bam kept passing on 60% of money received from
Acresto Sole. Thehalt to pay percentages usually payable to Sole was no more coincidence with
Sole losing that battle but a conscious act by Acres not to pay him because as no longer Chief

Executive of the LHDA he was of no longer use to them.

Inthisconnection | find Mr Penzhorn’ s oft repeated exampl e very apt and persuasivethat -
“A’s’ son has been arrested for breach of thelaw. “A” approachestheinvestigating officer. The
investigating officer merely saysto the prosecutor who isto prosecute“A’s’ son that so-and-s0is

“A’s’son and hands the prosecutor money. The next thing the charges are dropped.

The other example the learned counsel for the Crown used in order to bring hometo this
court the devious paths that the crime of bribery often follows, and makes it difficult though not
impossible to pin point or investigate is the example of atraveller who isin ahurry to cross the
border between Maseru’ s Caledon bridge and South Africa but finds that the queueisvery long
ahead of him and the sun mercilessly hot. He gives something to a small boy who goes and to
hand it over to the examiner of travellers travelling documents at the head of the queue,
whereupon this particular traveller is beckoned forward and has his passport stamped. Thus he
has managed to jump the queue! Indeed he has thereby escaped the ordeal of along wait in the
unbearable sun heat. If later investigation showsthat the examiner of passportsisin possession of

money or gift received from the traveller in question for which thereis no apparent reason why it
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was paid, it would not be wrong to conclude that that money was bribe money meant to enable
thetraveller to jump the queue. But again | must not be understood to mean that the act becomes
bribery simply because unaccounted for money was found on him in these circumstances. It

became bribery when he agreed to consider the unlawful proposition with favour.

PW7's testimony was that apart from a few isolated transactions relating to for instance
American Express, aswell asafew debitsto the accounts which he could not identify because of
the absence of documentation, the accountsof Z M Bam and M M Bam were exclusively for the

transfer of monies from contractors/Consultants to Masupha Sole.

Credible evidence clearly shows that he last three payments of CAD 10 500 - 00 each
represented some 40% of earlier ones. Thisis aremarkable pattern regard being had to the fact
that Z M Bam retained this percentage as his share. It ispointedly remarkable when one considers
that in respect of these payments Z M Bam did not in turn pay a portion over to Masupha Sole.
This particular aspect of the case stands in sharp contract to occasions where Z M Bam would
retain 40% of the payment deposited into his account by Acres and pay over 60% to Masupha
Sole. It istruethat sometimes the percentages were not exactly in the 40% /60% ratio but they
were close enough. What mattersto thiscourt isthat in the last three occasionsreferred to earlier
thereisaclear and conscious effort to ensure that Z M Bam receives 40% which was usually his
share. Thisconscious effort on Acres part betrays a clear notion that the usual 60% which Z M
Bam would pay to Masupha Soleisnow not payable. Now that AcrespaysZ M Bam only 40%to
retain means Acres knew where 60% would usually goif they paid it together with the 40 % to Z

M Bam in acomposite formi.e. of 100%. The axiomin the proposition at hand isindisputable,
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namely that when Z M Bam receives 40% plus 60% in a composite form from Acres, Masupha
Solereceivesfrom Z M Bam 60% of that composite deposit. But whenZ M Bam receivesonly 40
% direct from Acres Masupha Sole gets nothing. How can it seriously be maintained in such
circumstances that Acres did not know who the character is who now receives nothing because
they paid Bam only

40 % thistime.

PW?7 isaSouth African Advocate and speaking as such he expressed the view that these
transaction in Switzerland involving Z M Bam constituted contravention of the South African

Exchange Control Regulations.

This court accepts the submission based on evidence that has been tested that the Bam
accounts were nothing more than receptaclesfor bribe monies. PW7's chart gives ample credence

to thisview. See Exhibit K-4 along with ExhibitsK-1 and 3.

Oneisfortified in thisview when considering the useto which Z M Bam’ s Swiss accounts
were put. For instance the chart showsthat these accounts were used for no other purpose than to
receive monies from contractors or consultants on the Water Project namely ABB, Lahameyer,
Dumez and Acres and then to channel a portion thereof to Masupha Sole. PW7 was adamant
when herelated thisto the court. See page 614 lines 12 to 18. Needlessto say thisvery damning
aspect of PW7'sevidence was not challenged. | may even go further to say that with regard to the
figuresthat PW7 worked with onefindsthat at the end of the day DW6 Burnett does not challenge

them. All he challengesis PW7's approach.
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In away, PW7's evidence adduced above gives the lie to Acres doing a thorough due
diligence on Z M Bam before and whilst dealing with him because as early as when Acres were
engaged under Contract 19 they knew that Lahmeyer were using Z M Bam as their agent. The
Swiss Accounts of Z M Bam had been receiving monies from consultants/Contractors who were

on the Water Project. Among those were Dumez, Lahameyer and Acres as shown above.

Credible evidence leads to the conclusion also that Z M Bam'srole as Acres' agent was
never disclosed to the LHDA as| pointed out earlier. Indeed the evidence of the two Putsoanes
that of PW5 and PW9 Felix Matsohato that effect was not challenged. Asstated earlier the Court
attaches weight to the fact that al these were senior and key staff members of the LHDA at the
time. Itisbut asmall stridefor the court to conclude from thispremissthat if Z M Bam’srolewas

not made known to them then indeed no one else in authority was told about that role.

| accordingly accept the submission that it seemsthe arrangement with Z M Bam was not
intended to bear any exposure to the light of any type. This conclusion rightly follows because
thereisnot even adocument copiedto Z M Bam. | further accept the soundness of the argument
which isin sequel that the fact that Masupha Sole knew can hardly, in the circumstances, be
imputed to the LHDA.. Clearly thework that he did or the tasksthat he had to perform are thereby

consigned to the category of clandestine ones.

It followsthen that if the relationship was not generally known it would fittingly belong to

the“red flag” category. It requiresnot aquantum leap but hardly half astep to conclude likewise



67

with regard to the sumsinvolved. Z M Bam was paid huge amounts of money for not doing any

of the things stipulated in the contract and for that matter while he was sitting in Botswana.

At page 263 in Volume 3 it is observed that in papers submitted by Acres to the World
Bank a portentous statement appears which accordswith asolemn manifestation of high corporate
standards of business conduct maintained by Acres. Itisto be seen that Acres saysit valuesits
integrity and therefore strives for adherence to the laws and regul ations which ensure carrying out
businessin an honest and moral manner. Indeed at page 263 paragraph 2 the opening wordsread
.............. Acres has also had a corporate anti-bribery policy, the Acres

corporate Standards of Business conduct, since 1978.”

Acres aso makes reference to the United States Corrupt Practices Act of 1977. Seepage 287 - 291.
What isof interest in this connection isthat Acres acknowledgesthat unusually high commissions
are“red flags’ indicating corrupt practices. Further asindicated earlier Acres acknowledges that
secrecy isthe hallmark of improper transaction. It goeson to state however that care wastaken to

include a stipulation against unauthorised payments or commitmentsi.e. bribes. Page 305.

But it seems to me that these high standards which are made much of by Acres are
honoured morein the breach than in the observancein thelight of the fact that its dealingswith Z

M Bam were very much a hole-and-corner affair.

Thus| accept Mr Penzhorn’ s submission that, Acres having acknowledged the caution that
must be displayed with the sort of agents referred to above, it contends nevertheless that Z M

Bam’ srolewas an open one known to everyone. This contention had to beformulated in order to



68

be rejected and | rgject it without hesitation. | have no doubt that when dealing with Z M Bam,
Acreswas aware that there could be aproblem and for that reason sought to keep the relationship

hidden.

It isindeed revealing that the amount of CAD 34 325 coming from Z M Bam'’ saccount is
received in Masupha Sol€' s account see page 594 lines 20 -23. From Z M Bam’ s account it was

transferred to Masupha Sol€' s account number 149.70/03.01.

Morerevealing isthefact that after only 31 000 had been transferred from Acres' account
to Z M Bam’ saccount the amount transferred from this account to Sole' s account was 34 329 - 50
which isabout 2 700 more than the amount transferred by Acres. PW7 said Z M Bam could not
have transferred this amount of 34 000 without the incoming deposit of 31 000 from Acres. See
page 596 lines 10- 16. One seesin the picturethat PW7 istrying to make, alucid and visible effort
by parties involved to clear the over-draft created by drawing 34 000 on an account containing
only 31 000. On the same page towards the bottom and proceeding to the next page the question
of 60% destined from Z M Bam’ s Account to Masupha Sole’ scomesout clearly. Inline 26 of 596

PW?7 in offering an explanation that is unassailable said:

“The CAD 28174 is exactly 60% of the amounts that were
transferred into Z M Bams' account from Acres’.
Thiswasin response to the question that on 23 April 1992 CAD 28 174 was paid over to

Masupha Sole further and more direct to the witness the question was
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S e and you say under the 28 000 amount it is60%. Could you explain

that to his Lordship”.

The same story isgivenin clearer detail at P 604 where PW7 adamantly says

“That money must have comefrom Acres’ that wastransferred to Sole. Lines10- 11. Of
importance isthat again it is said to be exactly 60% of the amount that had been transferred into
the other account on exactly the same day the amount of 14 085 was transferred out of that
account. There are no other transactions between these accounts and there are no other deposits

being made previous to that account from which that money could have come.

In hissubmissions Mr Penzhorn at page 71 under the heading “ | ssues arising from exhibit
“L”,” indicated that during the cross-examination of PW7 the defence sought to establish through
exhibit “L”, that the payments made to Bam conformed with the representative agreement. He
surmised that the defence sought thereby to give some legitimacy to this agreement and
particularly also to dispel the obvious conclusion reached by PW?7 that the reduction in payments
from CAD 7800 - 00 to CAD 3500-00 signifiesthat Bam was now only being paid his40% share.
Learned counsel concludes that this document does not really assist the defence. In fact it does

the opposite. | agree with this submission.

| recall during proceedings how the defence made much of the fact that at timestheratio
by which Z M Bam and Sole shared as claimed by the crown the moneys from Acres did not
conform to the 60/40% pattern. | however have satisfied myself that for most part or 16 timesout

of 20 this pattern is maintained. To argue therefore that the Crown should be tied down to the
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same pattern even in odd occasionswhere such isnot the caseis, in my humble view, engagingin
unnecessary pettifogging exercise. | recal in thisregard D6 Eric Burnett saying 4 % isalarge
number and that Governmentsfall and electionsarelost by 1% margins. That maybe so. But here
the court is engaged in assessing evidence given by a witness who was not present when the
events he is investigating were taking place. All he relied on were his investigative skills
painstakingly applied on the datathat he managed to lay his hands on while the balance thereof is
not traceable. After all the Holy Book somewhere says asingle crooked stonein awall does not

warrant razing the entire building to the ground.

The court bore witness to a strenuous effort by the defence seeking to establish that the
reduction in paymentsfrom 78 000 to 3 500 - 00 wasto the effect that the percentage payableto Z
M Bam was exceeding 3.6%. | have taken timeto peruse exhibit “L” and found that the defence’s
contentions are not supported by reference to that Exhibit. In fact reference to page 753 Line 1
reveals the opposite. The debate at page 755 lines 4 to 18 rams the point home in favour of the
Crown concerning the question at issue in the sense that figures taken at random all accord with
Exhibit “L".

For instancein certificate 107 the figure 21 151-60 accordswith thefigurein Exhibit “L”. Below
that is22 101-90 for disbursements which also accordswith Exhibit “L”. Certificate 108 likewise

accords with the amount of 26 819-08 to which Exhibit “L” refers.

The court isaware that the payment of CAD 180 000-00 is not reflected in the agreement.
Thusif Exhibit“L” isto berelied on then CAD 45 000-00 multiplied by 4 should have been paidin

the following order:
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first, theamount of CAD 45 000-00 being the advance received by Acresfromthe LHDA,

next three payments of CAD 45 000-00 following receipt of each of thefirst three monthly

progress payments received from the LHDA.

It should be bornein mind that the representative agreement providesfor 69 equal monthly
payments. Even though this document provides also for payments which may accumulate at
ACPM’s option and be paid at three monthly intervals nonethel ess Exhibit “L” does not reflect

any such thing.

What the court has been able to perceive as an objective factor in favour of Acresisthat
the amount they paid Z M Bam coincides with the payment amount only and not with the
payment provision in the representative agreement. By introducing this| fedl that Acres' plausible
stand is undermined by what virtually amounts to throwing a spanner into the works. This, itis
contended by Acres shows, that the representative agreement is genuine. The logic of this

contention escapes me.

Consequently | am inclined to the view expressed by the Crown that the fact that the
payment amounts coincideis neither here nor there. Common sense dictates the actual payments
would have been incorporated into the representative agreement, if fearsareto be allayed that this
document isnot genuine. If for no other reason, incorporating paymentsthere would be asensible

thing to do for accounting purposes. Now as things stand the conclusion isirresistible that this
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document was used to hide the true intention. Otherwise one is left wondering what the real
purpose was for the payments; hence afeeling that all this begs the question regarding the crucial

issue upon which the question of paymentsis hinged.

WHAT SOLE DID FOR ACRES

It isfitting that immediately after treating of factors set out above | should consider and

focus on the abovetitle.

In his well-thought out judgment CRI/T/111/99 Rex vs Sole dated 13 March 2002
(unreported) at 12 and 10 Cullinan AJ stated that in order to establish bribery the Crown does not
have to prove aquid pro quo. However where the Crown isaware of the bribee doing things or

omitting to do things favouring the briber it should place this before court.

It wasin this vein that the Crown called witnesses who might testify to the existence of

factors encompassed above.

The Court has aready indicated that it accepts the evidence of PW1 showing that Solewas
certainly well-disposed towards Acres. PW1 pointed to examples such as what is certainly on
record that local engineerswere unhappy with the slow progress being made by Acrestowardsthe

advancement of local engineers.
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Under cross-examination PW1 wastaken to task inan attempt to show that all the checks
and balances were in place and that Sole was but a small cog in alarge wheel. The checks and
balances encompassed what was referred to by DW1 Victor Hare at page 1674 lines 1 to 6 to the
effect that though Sole wasthe head of the LHDA any substantial action hetook or any approval

that he made had the close scrutiny of the JPTC. Further that:

“1t had to have World Bank approval and there were a set of approvalswithin LHDA they

had to pass.”

Saying this it seems DW1 was blissfully forgetful of the fact that he said to the court he
was puzzled when Sole kicked out one Willet for no apparent reason asaresult Recnhardt camein
asthe corporate representative to replace him. To add pungency to the unbridled and high handed
manner in which Sole was dealing with situations which were not to his liking, when he got to
know from Makhakhe that DW1 himself was concerned that no explanation was given for Willet's
dismissal, he in turn was dismissed from the project because Sole “ considered that | was going

over his head.

And because you had the temerity to go over Sole' shead you were out aswell -? Yes’ see

page 1676 lines5 - 18.

Needless to say this was a clear indication of the unbridled, high handed and limitless
powers that Sole wielded even if DW1 wishes not to describe them as such. The fact that the

testimony that leads one to this conclusion comes from DW1's own mouth could not have given
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any more poignancy to this contention than otherwise. So clearly Sole was no small cog in a
wheel in the LHDA as shown by this and many other factors to be dealt with later. For the
moment | am only say Sol€’s character described as of a man with an independent mind of his

own could not have been more fittingly rendered in ordinary language.

To return to the charge. While PW10 Hugo Hiddema was taken to task in cross-
examination because his evidence was largely of secondary nature, that of PW15 Letlafuoa

Molapo bore not any such shortcomings.

PW15's evidence went along with the minutes of the JPTC of which he was amember at
therelevant timeasborne out in Exhibit“Z”. That evidence establishesthat Article 9 of the Treaty
requires JPTC sapproval inwriting for any decision by the LHDA, more particularly any decision

involving the expenditure of funds.

Although at the relevant time namely 1990/91 there were no formal procedures in place
dealing with approval all major stepsin the contract procuring process had to be approved by the
JPTC. Otherwiseformalisation of the necessary procedureswas effected under Protocol 4in 1992.

The necessary steps in existence before the coming into operation of Protocol 4 included the
reguest for proposalsin the case of a consultant, the Memorandum of Understanding, the | etter of
intent (if applicable) the actual contract including any other decision involving the expenditure of

funds.. See pages 1072 through 1075.

PW15 sketches a history of Masupha Sole not complying with JPTC procedures. PW15
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was very impressive when giving evidence. Heiswhat one can describe asaaman of equable and
resigning disposition who inspired the court with confidence that he truly knew what he was
talking about without exaggerating the otherwise unwholesome attitude exuded by Sole to the

authority of the JPTC.

Heindicated that rather brazenly Soleignored the need to seek approval of the JPTC when
he steamed ahead and sent out a request for proposals notwithstanding that this document

describes the scope of the work to be done. See pages 1072 line13 and 1073 line 10.

Next Sole decided not to let the Memorandum of Understanding receive the approval of

the JPTC.

Further, the letter of intent dated 24 July 1991 was sent out without the approval saying
nothing of the knowledge of the JPTC. Needlessto say the subsequent authority to mobilise dated
14 August 1991 waswithout the JPTC sapproval. Itisimportant to note that both these steps had

financial implications and for that reason made prior approval of the JPTC imperative.

In my view if Sole regarded his disregard of the above necessary requirements as minor
breaches of otherwise sound practice it was a matter of time before retracting from this form of
behaviour would be astedious as steaming ahead with it. Fact: isit not trite that impunity incites
to greater crime? Inmy considered opinionitison this, kind of conduct that the law hasfittingly

set anote of infamy.
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The need to obtain the JPTC’ sapproval applied with even greater force to the authority to
pay out the advance where there was no contract in place yet and therefore no funding as at the
time the preliminary requirements towards the establishment of Contract 65 were driven single-
handedly and off hisbat by Masupha Sole.

The summit of thisunwholesome treatment of JPTC asif it didn’t matter or exist isthat the
actual contract wasfinally signed on 21* February 1991 without JPTC’ sapproval. See page 1107
lines 14 - 24 especially where PW15 inline 18 in reference to minute 8.17 almost ruefully except
for his benign equanimity of spirit told the court “Well, here under 8.17 we noted that the contract

had already been signed.”

| entirely agree with the L earned Counsel for the Crown in hissubmission in paragraph 170
of his written submissions that “all these irregularities can primarily be ascribed to Sole. They
were also not mere formalities. By committing the LHDA the way that he did, particularly when
allowing Acresto mobilise and he paid the advance before the contract was signed, Sole placed the
JPTCinanimpossiblesituation. It had little choice then but to go along with what he had done. It
was faced with afait accompli . And all thiswasto the obvious benefit of Acres’. Seepage 1105
lines 14 - 20. Thewords of PW15 areindeed revealing in thisregard. When it was pointed out to
him that the person who signed authorising the payment on behalf of the Chief delegate (sic) isMr
Witherall, an Acres' employee, and being asked what he made of that PW15 said: “The Acting
Chief Executive; | think he would not have doneit on his own without authorisation by the Chief
Executive. 1t would have been something unheard of, because he was part of the Acres' team and
to sign it he would have sought authority from the Chief Executive” .

Mr Penzhorn submits and the records amply reveal in support thereof that the
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reprehensible sort of conduct manifested by Sole not only led to Protocol 4 but it eventually led to
the disciplinary proceedings against him which in turn led to his down fall. PP 1114 - 1116
GREATER FOCUS ON ACRES NEED FOR A REPRESENTATIVE AND WHAT Z M

BAM DID FORIT.

As stated earlier Acres’ involvement in Lesotho dates back to as early as 1982, therefore
quite clearly Acreswas perfectly familiar with the situation in this country. Even under TAC-1
Acres involvement with the LHDA spanned the period between 1987 and 1990. Around the
threshhold of the commencement of TAC-2 Acres had been in Lesotho for no less than eight
years. No doubt Acres had by then been in no trouble knowing their way around. When TAC-1
merged into TAC-2 Acres staff carried on working without ahitch asamply attested to by PW10
UGO HIDEEMA at page 1054 lines8-16. Infact Sol€ sletter dated 14 August 1990 to Acresrams
this point home in paragraph 3 asfollows;

“We confirm that we agree that the following Acres staff presently in Lesotho should

commence on the new TAC - Engineering - 2 contract with effect from 1 August 1990"

In the circumstances set out immediately above it seemsto methat the submission that the
services of arepresentative would clearly not have been necessary is not without merit and thus

should accordingly be accepted.

The above contention is further buttressed by the fact that Acres' supposed agent under
contract 19 wasin Botswana having already been there during the contract period of contract 19
i.e. form 30" November 1988. The indefensible question is why use a representative under

contract 65 who broke his representative contract with his principal under Contract 19 by going to
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work in Botswana.

While there may well be merit in Acres contention that the use of a representative is
accepted international practice for acompany going into aforeign Country for thefirst time, this
contention doesn’t seemto fit in well with the circumstances disclosed by factsin theinstant case
regard being had to the fact that contract 19 virtually merged into Contract 65. Thus Acres cannot
seriously be heard to say they needed arepresentative to do the usual agent/representative work
that a fresh company coming to an unfamiliar foreign land would need. The untenable situation
that mocks common senseisthat on the one hand hereisZ M Bam sitting in Botswanathousands
of kilometres away from Lesotho where he is supposed to be doing an ongoing work that
demands his immediate attention being “aman on the spot” for Acres while on the other hand
thereis Acres intimate involvement with the LHDA under Contract 19. The puzzling nature of
the situation projected above is compounded even more by the fact that Jonker was the assi stant
to the Chief Executive under Contract 19 and as such had indeed wide powers and by the
additional fact that Witherell took over as assistant to the Chief Executive on 1% June 1989 going

later on to become deputy Chief Executive on 1% August 1991.

Factors abound which show that Acresdid not havetheuse of Z M Bam. Accordingto his
employment record Z M Bam never took leave from his housing employment in Botswana except
for more than the odd long weekend. The negotiations with him in respect of the representative
agreement in fact took place while he wasin Botswana. Thusif indeed Acres needed him it was
for something else, what is more it needed him for something that did not require his physical

presence in Lesotho, such could be atelephoneto Sole.
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AtpagelinVolume9M K Rabashwathe senior corporate Counsel for BotswanaHousing
Corporation in aformal statement presented to this court said in paragraph 3:

“ Attached hereto is acopy of ZwaliswongaMini Bam’ sfilesrelating to his employment
with the Botswana Housing Corporation. It reflects that the said Bam was employed with the
Botswana Housing Corporation from 1 December 1988 to 20 February 1991 on a full timebasis

asasenior civil engineer.” (Italics mine)

| have earlier indicated but it bears repeating for the sake of clarity and the immediate
context that as at 23" November 1990 the terms of contract 65 had virtually been negotiated
barring two minor items. This continued to place Acreswithin the heart of the LHDA. The RFP
in Volume 1 pages 189 and 303 read especially with page 276 and V olume 2 page 496 more than
amply bear this out. The MOU came about on 19" May 1990 essentially putting Contract 65 in

place. Thusin any lawful sense then no assistance was needed to get contract 65.

Thecourts’ attention was brought to bear on the fact that apart from getting the contract, Z
M Bam was supposed to render certain services. But the court soon realised from credible
evidence led and €licited from cross-examination that these services to the extent that Acres

needed them at all, were largely covered in contract 65.

Thelega requirementswere catered for in terms of the document titled LHDA Contact 65
Provision of Technical Assistance in Engineering - Phase 2. This appears on page 432 especially

the paragraph reading “........ the Consultant has submitted a proposal dated 28" March 1990 for
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the provision of the services. See also pages 451 and 461.

Theimportant question of taxation was a so taken care of asappearsat P507. Acreswere
being reimbursed their taxes thus had no need for tax assistance as amply highlighted in PW5's
smooth running and plain sailing evidence. See PP474to0 475 and 483 lines1t09. To show that
eveninthisrespect Acreswerewell covered to the extent that they needed help they made do with
their own tax consultant John Arnedt to whom | earlier referred. PW6's evidence sufficiently bears
thisout at pages502 line 5 and 503 line 5. Sole was not behindhand in offering hisfair share of
assistance as shown in the records presented before court where he sorted out tax matterswith the

Commissioner of Revenue.

In line with maintaining the spirit of affording optimum working environment to Acres,
support facilitiesin respect of office accommodation were also provided. Furthermore secretarial
servicesincluding accompanying ones relating to accounting, banking and telecommunications
were alsoin place. Inany event Acres already had all these under contract 19. What need then
would there be for Bam to play arole towards enabling Acresto fill a non-existent hollow?

A further point for consideration along the same linesis that Mr Lightfoot was not only
ready and available but was actually there and dealing with processing Acres payments. PW5 and
6 are shown up as having discharged necessary functions in their respective roles in the regard
stated. See pages 473 and 474 lines 25 and 5 respectively; also pages 501 and 502 lines 13 and 3
respectively. Thesewitnesses certainly would not have needed Z M Bam to help here. Therecan
be no doubt that Witherall as assistant to the Chief Executive would have been equal to the

demands of the occasion should need have arisen.
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Another factor which militates against any need for Z M Bam'’ sservicesisthat to the extent
that office accommodation and secretarial serviceswere not already provided for, there can be no
doubt that both Jonker and Witherell asdeputy Chief Executivesor Acting Executiveswould have
easily been able to attend to them. In any event, schedule B to contract 65 obliged the LHDA to

provideal this.

To ram the point home it is important to note that Lightfoot and his assistant Lineo
Serobanyane, not Z M Bam, attended to bank business and recordsfor Acres. Peat Marwick, not
Z M Bam, attended to mattersrelating to the Registrar of Companies. Exhibit“P’ would serveto

throw more light on this aspect of the matter.

When all the above have thus been disposed of what remains would be keeping Acres
informed of developmentsin respect of its services, keeping Acresinformed of general conditions
and developmentsin L esotho, making Acres known to appropriate agencies, collecting documents
and promoting Acresin Lesotho. But truly speaking al this could clearly be done far better by
letter Acres’ own personnel inside the LHDA, rather than an outsider, more particularly an
engineer employed on full time basis by the Botswana Housing Corporationin Gaborone. Thisis
assuming of coursethat Acres needed these servicesat all. Ontheevidence, particularly regarding
Acres’ prior involvement in Lesotho and their position within the LHDA, they did not need any of
these services. It was only necessary to mention them here in order to have them accordingly

rejected.
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Common sense seriously questions why, in any event, would Acreswant to useZ M Bam to do
thisfor them under contract 65 when, under contract 19, he disappeared off to Botswanaand | eft
them high and dry. | shall only assume without accepting that Acres did indeed have asimilar
contract with Z M Bam under contract 19 asthey claim. However what sticks out clearly in my
mind is that thisisinconsistent with sound business practice. Having let them down once as a

matter of probability, Acreswould not use Z M Bam again for this sort of assistance.

The question that keeps coming up like a bad penny had to be answered, namely what
Acresreally needed Z M Bam for. Mr Penzhorn suggests that the answer is quite obvious when
viewed against the situation Acres found itself in on 23" November 1990. He contends that two
things had to happen, namely Acreswere looking to be paid for the work they had already done
and also the advance payment and Masupha Sole had to sign. Because this suggestion has the

backing of credible evidencethat | vividly recall | agree with it and therefore accept it.

Mr Penzhorn submits, that if this then really is what Z M Bam had to achieve, namely
facilitate payments and get the contract signed two questions arise. First, how wasZ M Bam to

achieve this? Next, why could not Acres do it themselves?

Mr Penzhorn gives a very compelling answer to both these questions and submits that
clearly Z M Bam would achieve these things by assisting Acresto bribe Sole. For thisthe Learned
Counsel saysZ M Bam was paid 40 % of the bribe. He logically developsthistheory by stating
that using Z M Bam made sense for Acres because by paying through Z M Bam, this dropped a

veil between Acres and Sole which, but for the discovery of the bank records in Switzerland,
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would never have been pierced. Thephraseinitalicsabove provides adependable sheet anchor to
the conclusion that oneis compelled to reach in thisinquiry that indeed Acres bribed Sole through
Z M Bam in order for Acres to secure the two vital interests outlined above. In brief the
involvement of Sole as afactor in this equation as the recipient of vast sums of money for some
highly obscure purpose, truly and convincingly accounts for the proverbial milk in the coconut
particularly when looked at against the well thought out submission by Mr Penzhorn. Witnessthe
spectacular manner and speed with which both came to pass after the representative agreement
was signed. Aswith wielding amagic wand Acres was paid on the one hand while the contract
was signed on the other. Witness further that in fact, Acreswere paid contrary to the agreement

which provided for the first (advance) payment only upon signature.

In Volume 2 page 504 clause 6 of Contract 65 it is clearly provided regarding Advance
Payment and Bank Guarantee that “The Consultant shall be entitled to an advance payment of
CAD 1,160,000-00 and M 250,000-00 on signatur e of the Agreement and on submission of Bank
Guarantees acceptable to the Employer.” Emphasis supplied.

With this scenario playing itself out, sight should not be lost of the fact that Acres own
man, R G Witherell, authorised the advance payments on behalf of the Chief Executive on 28"
November 1990, some five days after the representative agreement on 23™ November 1990. See
Volume 9 page 134. R G Witherell must have known that thiswasin breach of the agreement. It
isalsoinconceivablethat he would have donethis, i.e paying hisown firm, without the blessing of
Masupha Sole. Hewould also have been very much alive to the need to obtain JPTC approval and

the fact that it had not been obtained.
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Astowhat Z M Bam did for Acresoneisstruck by the fact that throughout al the events
surrounding Contract 65 he is conspicuous by his absence. His character suitsthat of aweasel.
DW1 wishesto fob off questionsrelating to this slyness on the part of Z M Bam as*obviously he
was not one given to blabbering aloud. He was not ablabber mouth”. If so Acresmay be credited
with having appointed a manwhose profile would suit Sol€’ sunwholesome scamsto thefull, and
they in turn stood to benefit from underhand dealings. Witness their preparednessto pay Z M
Baminforeign currency in aforeign country in contravention of Lesotho’ sfinancial regulationsin
respect of ajob Z M Bam and Acres had contracted to performin Lesotho. That aloneisan eye-
opener to the existence of something much broader and more sinister than mere breach of
financial regulations much as such breach isaserious crimethat therefore is highly reprehensible.
Although Z M Bam was known as a local engineer through LESCON and being involved in
contracts such as contract 78 asreflected in Volume 2 page 600, he was not known to LHDA or
anyone else as being Acres' representative or to act as such. Had he played the part of Acres
representative, senior LHDA officers such as PW1, PW5, aswell as JPTC people such as PW6,
PW10 and PW15 would have known about it. Thistotal blank surrounding Z M Bam regarding
what he did for Acres as its representative in turn cuts a wide swath on the question whether
indeed hewas Acres’ representative at al. For if hewasonewhy isit that he has nothing to show

for it to people who must know about it in the LHDA and the JPTC?

| agree entirely therefore with the submission by Mr Penzhorn that the fact that key people
such as | have mentioned did not know about it clearly suggests that no one else did, barring
perhaps Sole. But whoisheif not abird of the samefeather who stoutly stood to benefit fromall

this underhand operation the flames of which were enthusiastically fanned by Acres? Z M Bam
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took no part in the negotiationsrelating to contract 65 . Inthisconnection PW6 at Page 500 line 23
with regard to hisknowledge of Z M Bam participating in the negotiations relating to Contract 65
says “Not in the context of these negotiations.” In the protracted negotiations relating to what
PW6 referred to as “past taxes’ where parties involved dealt direct with consultants and
contractorsZ M Bam was nowhereto beseen at all. See page 502 lines 12 onwards. Inany event
therecord revealsthat he wasin Botswana pursuing the legitimate interests of what appearsto be
hisreal employer as Raboshwana sformal statement ison hand to show and dispel any doubtsto

the contrary.

Quiteclearly Acresdid not need hisassistance, in thelawful sense, “in obtaining acontract
[{0] SRV Technical Assistance Contract Engineering-2" asan attempt reflected in Volume 6
page 1444 would have usbelieve. The document isdated 23 November 1990 and to it are attached

schedules 1 through 3.

Going astep further into thismorass of puzzlement in an attempt to find out exact